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FOREWORD 


The problems of joint ownership are intriguing to any property lawyer. 
These problems are but one aspect of the broad issues which arise from the 
Anglo-American practice of recognizing multiple interests in a single res. 
The whole concept of estates, with its present and future interests—life 
estates, remainders, defeasible fees, possibilities of reverter and powers of 
termination, the bifurcation of law and equity with its resulting legal and 
equitable titles, and the host of marital interests—curtesy, dower, homestead, 
community property (although this is Spanish rather than English in origin), 
are all part of the larger pattern. Much of the law of property is devoted 
to working out tolerable arrangements for the conflicts arising from these 
splits in ownership of a single res. Obviously, our society has found utility 
in the multiple ownership pattern or these concepts would not have sur- 
vived so long. Some of them have fallen by the wayside and others have 
continued long after the social utility has departed, e.g., New York abolished 
dower in 1930 and many other states have followed suit.! Does dower still 
serve a useful purpose in Illinois or is it just another rusty spot on the chain 
of title? While reading the articles in this symposium you might profitably 
speculate on the present-day role of joint ownership as a concept in our law 
of property. 

We grow accustomed to thinking that our own way of doing things is 
the only way and that familiar property forms are more or less immutable. 
In fact, the common law has always been flexible and, when coupled with 
statutory modifications, can function in a variety of ways. Thus, England 
has abolished the tenancy in common for legal estates in land, and allows 
only joint tenancy in this situation. A leading English author explains the 
change: 


“[W]hereas tenancy in common is appropriate to the beneficial enjoy- 
ment of land, joint tenancy is much more appropriate to the manage- 
ment of property by trustees. Moreover, for the conveyancer joint 
tenancy has another great advantage over tenancy in common. Since 
all the joint tenants own the whole, there is only one title, whereas since 
tenants in common each hold a separate, though undivided share, there 
is a separate title to each share. Therefore, if a purchaser wants to buy 
land from a number of tenants in common, he would not only have to 
get all the tenants in common to concur in conveying the land to him, 
but he would also have to investigate the title to each undivided share. 
That could easily become a very burdensome task, for each original 
share might in course of time have become vested in quite a number of 
other persons, so that a purchaser might have to consider the validity of 
one transaction in respect of one share, two transactions in respect of 
another, three transactions in respect of the third, and so on. It has 


1“The institution of dower has completely ceased to be a source of estates for 
life in twenty-six states, and can fairly be said to be only an indirect or infrequent 
source of such estates in seven more states.” 2 Powe.t, ReaL Property 160 (1950). 








been known for as many as a hundred separate titles to exist in respect 
of the same piece of land, and for it to be more expensive to investigate 
all these titles than the land was worth. Accordingly, it is much more 
convenient for a purchaser to deal with joint tenants than with tenants 
in common, and as it is the legal estate in land that a purchaser usually 
wants to buy, an easy solution was found in the Law of Property Act, 
1925, namely, that a legal estate in land cannot be held by tenants in 
common, but only by joint tenants. 

“On the other hand, there is not the same objection to the holding 
of equitable interests in common, and, since they represent rights of 
enjoyment, there is everything to be said for excluding the unfair opera- 
tion of survivorship. Thus equitable interests can be held in common 
and indeed equity presumes such a holding. If, therefore, it is now de- 
sired to give land to A and B in common, the legal estate must be vested 
in them as joint tenants, in trust for themselves as tenants in common. 
The Act also provided that the number of joint tenants of a piece of 
land must generally be limited to four, to ensure that the assent of not 
too great a number should be needed for an alienation of the land.” ? 


The present symposium consists of five articles, two of which—“Tax 
Incidents of Joint Ownership” and “Joint Tenancy Property and Estate 
Planning”—are libations on the altar of taxation. It is clear that the tax 
consequences of joint ownership are far-reaching and no lawyer can safely 
rely on the old forms of property-holding without an understanding of 
what proportion of his client’s money is thereby being transferred to the 
government. As Professor Young states, “Uncommon tax consequences 
may flow from the commonly utilized joint tenancy.” These consequences 
apply both to the inter vivos transfer of wealth and to its testamentary 
disposition, which, along with certain other legal tools, now travels under 
the fancy name of estate planning. The two tax articles should alert the 
reader to most of the trouble spots in this area of joint ownership. 

The first three articles—“Classification and Creation of Joint Interests,” 
“Severance of Joint Interests,” and “Legal Consequences of Joint Owner- 
ship”—treat the more traditional aspects of joint ownership. By tracing the 
historical background of the various interests and developing the peculiar 
twists of doctrine followed by the Illinois courts the writers have con- 
tributed to the continuing legal education of the bar in an important field 
of practice. 


Joun E. Crisset 
Professor of Law * 


2 Lawson, INTRODUCTION TO THE LAW OF Property 84 (1958). 
* University of Illinois College of Law. 


CLASSIFICATION AND CREATION 
OF JOINT INTERESTS 


BY C. MALCOLM MOSS AND WALTER W. SIEBERT * 


COURTS AND AUTHORS have used the terms “joint ownership,” “joint 
interest,” and “joint estate” loosely in referring to various estates and 
interests in property. Unless specifically limited, these terms could be con- 
sidered generally to include some or all of these estates: joint tenancy, ten- 
ancy by the entirety (or tenancy by entireties), tenancy in coparcenary 
(parcenary), tenancy in common, tenancy in partnership, and homestead. 
This article, however, relates principally to joint tenancy, treating less ex- 
tensively with tenancy in common. Only brief discussion is included con- 
cerning tenancy by the entirety and slightly more than passing reference is 
made to tenancy in coparcenary. No further mention is made of tenancy in 
partnership or the homestead estate. 

In any discussion of Illinois joint tenancy and tenancy in common 
estates today, certain statutory provisions must be considered and applied.? 
The term “joint tenancy,” which originated at common law, has become 
widely and loosely used in Illinois to include estates with rights of survivor- 
ship which are not common-law joint tenancies but which are created and 
exist only by virtue of statutes. No current treatment of Illinois law dealing 
with joint tenancies is complete without some discussion of these statutory 
estates with right of survivorship, which now quite generally are called 
“Joint tenancies” by the layman, real estate broker, trust officer, banker, and 
even the lawyer in the routine transaction of daily business and in non- 
technical discussions. Of course, from a technical or legal viewpoint, the 
distinction between the estates should be borne in mind. 

In England, there developed at common law the estate by the entirety, 
the estate in coparcenary, the estate in joint tenancy, and the estate in tenancy 
in common. These estates became a part of the Illinois body of law relating 
to the ownership of property.’ 


*C. MALCOLM MOSS. A.B. 1927, Vanderbilt University; J.D. 1930, Uni- 
versity of Chicago; Counsel, Mid-American Home Office, The Pru- 
dential Insurance Company of America, Chicago, Illinois. 


WALTER W. SIEBERT. A.B. 1950, Knox College; LL.B. 1953, Uni- 
versity of Michigan; Attorney, Mid-America Home Office, The Pru- 
dential Insurance Company of America, Chicago, Illinois. 


12 BLACKSTONE, COMMENTARIES, 179-94; FREEMAN, COTENANCY AND ParTITION § 43, at 
94 (2d ed. 1886); Smith, Tenancy by the Entirety in Illinois, 14 Cut.-Kent L. Rev. 1 
(1935). 

2 See Itt. Rev. Stat. c. 76, §§ 1, 1b, 2, 2.1 (1959). 

3 As to the tenancy by the entirety, see Mariner v. Saunders, 10 Ill. 113 (1848); as to 
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TENANCY BY THE ENTIRETY 


At common law an estate by the entirety is created upon the acquisition 
by husband and wife of title to real property. At common law, husband 
and wife are considered to be one for purposes of property ownership; a 
married woman cannot own property apart from her husband. Husband 
and wife can hold property only by the entirety and not by moieties, they 
each and together own the whole. No particular language is required in 
the instrument by which they acquire title; it is enough that they are 
husband and wife, but without that legal relationship existing the estate 
cannot be created. This estate possesses the four unities of a joint tenancy 
discussed later, plus a fifth unity in the law, namely, the unity of person. 
Inasmuch as husband and wife both own the whole of the property, upon the 
death of one the survivor owns the property free of any claims or rights 
of anyone claiming by, through, or under the deceased tenant. For the same 
basic legal reason, neither husband nor wife has any estate or interest which 
separately can be encumbered, alienated, or transferred, either voluntarily 
or by operation of law, and neither of them separately can sever or terminate 
the tenancy or defeat the right of survivorship of the other.* 

This estate existed in Illinois until the enactment in 1861 of the act 
which is commonly called the “Married Women’s Law.”® Since that statute 
authorizes the separate ownership of property by married women, husband 
and wife are no longer considered as one for the ownership of property. 
Thus, the fundamental reason and basis for the tenancy by the entirety is 
removed. In Cooper v. Cooper, the Illinois Supreme Court decided that 
this statute, in effect, prevented the creation of such an estate. The court 
did not comment then on the effect of the statute upon already existing 
tenancies by the entirety, but in a later case held that such existing estates 
were not affected by the statute.” In a still later case ® it gave effect to a 


estate in coparcenary, see discussion at p. 885 infra; as to estate in joint tenancy, see 
Mittel v. Karl, 133 Ill. 65, 24 N.E. 553 (1890); Mette v. Feltgen, 148 Ill. 357, 36 N.E. 81 
(1894), reversing on rehearing 27 N.E. 911 (1891); as to estate in tenancy in common, 
see Mette v. Feltgen, supra; Cooper v. Cooper, 76 Ill. 57 (1875). 

*Cooper v. Cooper, supra note 3; Lux v. Hoff, 47 Ill. 425 (1868); Mariner v. 
Saunders, supra note 3; 2 BLackstonE, COMMENTARIES 182; 2 TirFANY, REAL PROPERTY 
§ 430, at 217 (3d ed. 1939, Supp. 1947); 21 Itt. Law & Prac. Husband and Wife § 8, 
at 128 (1956); 1 FitcH, ABSTRACTS AND TITLES TO REAL Property § 240, at 411-14 (1954); 
2 Gricssy, ILLinois REAL Property § 919, at 436 (1948). 

5Tll. Laws 1861, at 143. For the present statutory provision, see It. Rev. Star. 
c. 68, §§ 1-21 (1959). 

® Supra note 3. For a view that the act of 1861 need not be construed to prevent 
creation of tenancies by the entirety, see Smith, Tenancy by the Entirety in Illinois, 
14 Cu.-Kent L. Rev. 1 (1935). For notes indicating that tenancies by the entirety may 
not have been abolished entirely, see 13 Cut.-Kent L. Rev. 288 (1935); 17 Cut.-Kent L. 
Rev. 82 (1938). For other notes, see 7 Int. L. Rev. 52, 54 (1912). 

7 Almond v. Bonnell, 76 Ill. 536 (1875). 

® Kron v. Kron, 195 Ill. 181, 62 N.E. 809 (1902). 
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tenancy by the entirety created by an 1854 deed. In this connection, one 
author somewhat recently warned that examiners of titles should carefully 
scrutinize deeds which conveyed real property to husband and wife prior to 
enactment of the statute, intimating they still may pose questions concerning 
the title to that property.® 

As late as 1911, in Lawler v. Byrne, the Illinois Supreme Court again 
had to consider whether creation of this estate was abolished by the 1861 
act. It held that the estate was so abolished, following Mittel v. Karl." 


TENANCY IN COPARCENARY (OR PARCENARY) 


It is said that today, for all practical purposes, tenancy in coparcenary 
may be considered as tenancy in common. The unities possessed by this 
estate at common law are those of interest, title, and possession. There is 
no right of survivorship. This estate arises at common law when an estate 
of inheritance descends to two or more heirs. It cannot arise by conveyance 
or devise.!? 

There is good reason for one to wonder whether this estate exists under 
Illinois law. No Illinois decisions or authorities have been found either to 
affirm or deny specifically the existence of it, but neither has any Illinois 
case, statute, or other authority been found that even hints that any im- 
portance is to be attached now to (a) the estate itself, or (b) its existence 
or non-existence in Illinois law. Until somewhat recently, partition by co- 
parceners was specifically provided for in the statutes,’* and presently 
specific statutory provision is made for an action of ejectment by “co- 
parceners” 14 and for “coparceners” to protect their interests with respect to 
oil and gas drilling.15 Applying the rationale of certain reasoning in Svenson 
v. Hanson ‘6 with respect to the existence of common-law joint tenancies, it 
is reasonable to conclude that tenancies in coparcenary are created and do 
exist in Illinois. In the Svenson case the court, referring to the provisions 
with respect to joint tenancies found in periodic revisions of the statutes 
relating to partition, said, “It cannot be presumed that the legislature pro- 


®2 GricssBy, ILtiNois REAL Property § 919, at 436 (1948). 

10 252 Ill. 194, 96 N.E. 892 (1911). 

11 133 Ill. 65, 24 N.E. 553 (1890). 

122 BLACKSTONE, COMMENTARIES 187; Bouvier, Law Dictionary 233 (Baldwin’s 
stud. ed. 1928); Brack, Law Dictionary 434 (3d ed. 1944); 2 THompson, REAL Prop- 
ERTY § 1730, at 937 (1924, Supp. 1929); 2 Tirrany, REAL Property § 429, at 216 (3d ed. 
1939); 2 FitcH, ABSTRACTS AND TITLES To REAL Property § 565, at 352 (1954); 4 Gricssy, 
Ittinois REAL Property §§ 1642, 1651, at 8, 24 (1948); Smith, Tenancy by the Entirety 
in Illinois, 14 Cut.-Kent L. Rev. 1 (1935). 

13 Tit, Rev. Stat. c. 106, § 1 (1949). 

14 Tut, Rev. Stat. c. 45, § 5 (1959). 

15 Ip, Rev. Stat. c. 104, § 25 (1959). 

16 289 Ill. 242, 124 N.E. 645 (1919). 











886 PROBLEMS OF JOINT OWNERSHIP [Vor. 1959 
vided for the partition of an estate which it had declared could not exist.” 17 

In view of the existing statutory provisions relating to rights of co- 
parceners and the failure of these authors to find any Illinois decision or 
statute to the contrary, it seems that this estate is created when title to 
Illinois property descends as required to create this estate at common law. 
Whether or not the estate exists is thought unimportant, however, because 
no practical differences seem to exist between it and a tenancy in common.'® 

There remain for discussion joint tenancies and tenancies in common, 
with respect to both real and personal property. Principally because of the 
effects of statutory provisions relating to the creation of joint tenancies in 
various kinds of personal property, but also because of the possible interest 
of readers in only one of the types of property, creation of these estates in 
real property will be treated separately from their creation in personal 


property. 
REAL PROPERTY 


Joint Tenancy 


Notwithstanding that for centuries the joint tenancy estate has been 
widely used,!® there are many Illinois cases involving complicated legal 
questions arising out of conveyances or devises purporting to create or 
negate the creation of this estate. Many authors *° have warned of the 
problems which can arise in the use or attempted creation of this estate in 
dealing with real property, and have urged extreme care and thought both 
in deciding whether to use this estate and in the choice and use of technical 
language to create it. 

The difficulties encountered by early authorities in recording their defi- 
nitions of a joint tenancy are a bit surprising. According to Freeman, neither 
Littleton nor Blackstone attempted any precise or formal definition of a 
joint tenancy, but both were content to give illustrations of its creation; 
and both Kent and Preston had difficulty in correctly defining the estate.” 


17 qd. at 246-47, 124 N.E. at 647. 

182 TirFANy, REAL Property § 429, at 216 (3d ed. 1939); 4 Gricssy, ILLinois REAL 
Property § 1651, at 24 (1948); 2 THompson, REAL Property § 1730, at 938 (1924); 
2 Fitcu, ABSTRACTS AND TITLES To REAL Property § 565, at 352 (1954); Smith, Tenancy 
by the Entirety in Illinois, 14 Cr.-Kent L. Rev. 1 (1935). 

19 Joint tenancies were used as early as the thirteenth century. Mann, Joint Ten- 
ancies Today, 1956 U. In. LF. 63 n.43. 

20 F.g., Harbert, The Ownership of Real Estate in Joint Tenancy, 37 It. B.J. 449 
(1949); Mann, Some Current Problems Involving Joint Tenancies, 40 Itt. B.J. 370 
(1952); Mann, Joint Tenancies Today, 1956 U. Itt. L.F. 48; Schuyler, Future Interests 
in Illinois: Current Maturities and Some Futures, 50 Nw. U.L. Rev. 457, 458-60 (1955). 
For Comments and notes of interest in this connection, see 38 Itt. L. Rev. 104 (1943); 
40 Inv. L. Rev. 154 (1945); 45 Inv. L. Rev. 132 (1950). 

21 FREEMAN, COTENANCY AND PartTITION §§ 9, 10, at 63-64 (2d ed. 1886). 
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Freeman corrected Preston’s definition to define the common-law estate in 
this manner: “ ‘Joint tenancy is when two or more persons, not being hus- 
band and wife at the date of its acquisition, have any subject of property 
jointly between them in equal shares by purchase.’ ”’ 2? 

In view of the difficulties with this estate encountered by the early 
scholars, who lived in times of precise and technical proficiency in the art 
of conveyancing, the present-day practitioner does not need to feel com- 
pletely inept or inadequate if he finds some problems connected with it. 

Except as modified by statute,”* a joint tenancy estate possesses qualities 
which long have been termed the four unities: The unity of interest, the 
unity of title, the unity of time, and the unity of possession.** “[I]n other 
words, joint tenants have one and the same interest, accruing by one and the 
same Conveyance, commencing at one and the same time, and held by one 
and the same undivided possession.” 25 The unity of possession is the only 
one of these unities which exists in all forms of co-ownership.”* 

The unity of interest means that all of the tenants have equal interests. 
The unity of title means that the estates or interests of all of the tenants 
must be created by one and the same act or have a common source. The 
unity of time means that the estates or interests of all tenants must vest 
at the same time. The unity of possession means that all the tenants have 
or are entitled to possession of the whole of the property.27 These four 
unities are essential to the creation of a common-law joint tenancy. 

The “grand incident” of this estate of joint tenancy is the right of sur- 
vivorship (jus accrescendi, as the ancient authors called it ?*) whereby eo 
instanti a joint tenant dies his interest or right in the real property “accumu- 
lates and increases to,” and the whole estate vests in, the survivor or suvivors.”® 

It is commonly known that joint tenancy is and has been an estate ex- 
tensively utilized in Illinois for the joint ownership of real property. As 
noted, it was originally a creation of the common law, but since January 31, 


22 Id. § 10, at 64. 

23 Iti. Rev. Stat. c. 76, § 1b (1959). 

242 BLACKSTONE, COMMENTARIES 180; FREEMAN, COTENANCY AND Partition § 11, at 
65 (2d ed. 1886); 2 TirFany, REAL Property § 418, at 196 (3d ed. 1939); Van Antwerp 
v. Horan, 390 Ill. 449, 61 N.E.2d 358 (1945); Porter v. Porter, 381 Ill. 322, 45 N.E.2d 
635 (1942); Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327 (1928); Liese v. Hentze, 
326 Ill. 633, 158 N.E. 428 (1927); Mittel v. Karl, 133 Ill. 65, 24 N.E. 553 (1890). 

252 TirFaNy, REAL Property § 418, at 196 (3d ed. 1939). 

°6 Ibid. 

272 BLACKSTONE, COMMENTARIES 180-82; FREEMAN, CoTENANCY AND Partition § 11, 
at 65 (2d ed. 1886); 2 Tirrany, Rear Property § 418, at 196, 197 (3d ed. 1939); Harbert, 
The Ownership of Real Estate in Joint Tenancy, 37 Iu. B.J. 449, 450-51 (1949); Mann, 
Joint Tenancies Today, 1956 U. Itt. L.F. 48, 63. 

282 BLACKSTONE, COMMENTARIES 184. 

29 Tbid.; see also FREEMAN, CoTENANCY AND PartiTion § 12, at 66 (2d ed. 1886); 
2 Tirrany, Rear Property § 419, at 198 (3d ed. 1939). 
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1827, joint tenancies in Illinois real property have existed and have been 
created by authority of statutory law.8° On January 13, 1821, there was 
enacted “An act concerning partitions and joint rights and obligations,” *! 
the first two sections of which are as follows: 


“(A ]ll joint tenants or tenants in common, who now are, or hereafter 
shall be possessed of any estate of inheritance, or estates less than those 
of inheritance, either in their own rights, or in the right of their wives, 
may be compelled to make partition between them of such lands, tene- 
ments, or hereditaments as they now hold, or hereafter shall hold, as joint 
tenants or tenants in common: Provided, however, that no such parti- 
tion, between joint tenants or tenants in common, who hold or shall 
hold estates for life or years, with others holding equal or greater estate, 
shall prejudice any entitled to the reversion or remainder, after the death 
of the tenants for life, or after the expiration of the years. 

“(I]f partition be not made between joint tenants, the parts of those 
who die first shall not accrue to the survivor or survivors; but descend 
or pass by devise, and shall be subject to debts, dower, charges, etc. or 
transmissable to executors or administrators, and be considered, to every 
intent and purpose, in the same view as if such deceased joint tenants 
had been tenants in common.” 


Section 2, as construed in later court decisions, “practically” abolished 
joint tenancies and changed them into tenancies in common.®? Accordingly, 
from the effective date of the 1821 enactment until the effective date of the 
1827 enactment it appears that no joint tenancies legally could be created 
or exist. The pertinent 1827 enactment was as follows: 


“No estate in joint-tenancy, in any lands, tenements or hereditaments, 
shall be held or claimed under any grant, devise or conveyance, whatso- 
ever, heretofore or hereafter made, other than to executors and trustees, 
unless the premises therein mentioned, shall expressly be thereby de- 
clared to pass, not in tenancy in common, but in joint tenancy; and 
every such estate, other than to executors or trustees, (unless other- 
wise expressly declared as aforesaid) shall be deemed to be in tenancy in 
common,” 


For a long period of time at common law, a conveyance or devise to 
two or more persons (not husband and wife) without any restrictive, limiting, 
or explanatory provision as to the estate to be created thereby, created a joint 


30“An Act concerning conveyances of real property,” Itt. Rev. Laws 1827, § 5, 
at 97, now to be found, as modified, at Int. Rev. Strat. c. 76, § 1 (1959); Svenson v. 
Hanson, 289 Ill. 242, 124 N.E. 645 (1919); Mette v. Feltgen, 148 Ill. 357, 36 N.E. 81 
(1894), reversing on rehearing 27 N.E 911 (1891). 

31Tll. Rev. Laws 1833, at 473-74. 

82 The majority opinion, by Bailey, J., in Mette v. Feltgen, supra note 30, contains 
an excellent discussion of the effect of and relationship between the 1821 and 1827 
statutory enactments. 
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tenancy,* and this part of the common law was brought to Illinois.84 Under 
the 1827 act, however, the common-law presumption favoring creation of 
joint tenancies was reversed to favor creation of tenancies in common. A 
clearly expressed intent in the conveyance or devise to create a joint tenancy 
and to negate the creation of a tenancy in common became essential. 

Presently, the statutory provision permitting common-law joint tenan- 
cies in real property is: 


“No estate in joint tenancy in any lands, tenements or hereditaments, 
or in any parts thereof or interest therein, shall be held or claimed under 
any grant, devise or conveyance whatsoever heretofore or hereafter 
made, other than to executors and trustees, unless the premises therein 
mentioned shall expressly be thereby declared to pass not in tenancy in 
common but in joint tenancy; and every such estate other than to 
executors and trustees (unless otherwise expressly declared as aforesaid), 
shall be deemed to be in tenancy in common and all conveyances here- 
tofore made, or which hereafter may be made, wherein the premises 
therein mentioned were or shall be expressly declared to pass not in 
tenancy in common but in joint tenancy, are hereby declared to have 
created an estate in joint tenancy with the accompanying right of sur- 
vivorship the same as it existed prior to the passage of ‘An Act to 
amend Section 1 of an Act entitled: “An Act to revise the law in rela- 
tion to joint rights and obligations,” approved February 25, 1874, in 
force July 1, 1874,’ approved June 26, 1917.” %5 


The reported cases relating to the creation of joint tenancies fall into 
several basic categories: those involving the existence of authority for the 
creation of such an estate, those concerned with the sufficiency of the lan- 
guage in a particular deed or will to create the estate, and those relating to 
the creation of a trust when the estate is created under certain circumstances. 


Cases Concerning the Authority To Create a Joint Tenancy 


In Mittel v. Karl,3® the 1875 deed conveyed to persons who were hus- 
band and wife and “the survivor of them, in his or her own right.” The court 
discussed tenancy by the entirety and the abolishment thereof; then it dis- 
cussed joint tenancies and construed the deed as failing to create unity of 
interest in the grantees, since the first one of them dying would take only 


382 BLACKSTONE, COMMENTARIES 180; FREEMAN, COTENANCY AND ParTITION § 18, at 
71 (2d ed. 1886); 2 TirFany, REAL Property § 421, at 201 (3d ed. 1939); Shipley v. Ship- 
ley, 324 Ill. 560, 155 N.E. 334 (1927); Engelbrecht v. Engelbrecht, 323 Ill. 208, 153 N.E. 
827 (1926); Stukis v. Stukis, 316 Ill. 115, 146 N.E. 530 (1925); Svenson v. Hanson, 
supra note 30; Gaunt v. Stevens, 241 Ill. 542, 89 N.E. 812 (1909); Slater v. Gruger, 165 
Ill. 329, 46 N.E. 235 (1897); Mette v. Feltgen, supra note 30. 

%4Svenson v. Hanson, supra note 30; Mette v. Feltgen, supra note 30; Mittel v. 
Karl, 133 Ill. 65, 24 N.E. 553 (1890). 

35 Iii, Rev. Stat. c. 76, § 1 (1959). 
36 Supra note 34. 
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a life estate. The deed was not effective, therefore, to create a joint tenancy 
in any event. It conveyed the property to the grantees for life with a con- 
tingent remainder to the survivor, the intent of the parties in that regard 
being determined to be clear from the deed. The court said, in effect, how- 
ever, that although a joint tenancy might be created under the 1827 act, 
the 1821 act had taken away the right of survivorship, “and the estate, 
except where it is conferred upon executors and trustees, is practically 
destroyed.” This clearly was dictum. 

In Mette v. Feltgen,3*™ which is the keystone of Illinois law permitting 
the creation of joint tenancies, the court had to reconsider and change its 
mind before deciding that a common-law joint tenancy could be created 
after the enactment of the 1821 and 1827 acts. In both decisions the court 
held that joint tenancies were abolished by the act of 1821. In the later 
opinion the majority expressed the view that the 1827 act amended the 1821 
act to permit the creation and existence of common-law joint tenancies, In 
speaking of the 1827 act, the court said, “Its effect was to restore the right 
to create estates in joint tenancy, as known at common law, in so far as that 
right was abrogated by the act of 1821, rather by tacit recognition than by 
express words, and then undertook [sic] to change the rule of presumptions 
obtaining at common law, where a conveyance of lands was made to two 
or more persons.” °8 In deciding that a common-law joint tenancy was per- 
mitted by the act the court reasoned that “in using without explanation or 
qualification the terms ‘joint tenancy’ and ‘tenancy in common,’ terms having 
at common law a fixed and well-understood meaning, it was doubtless in- 
tended to use them in their ordinary common law sense.” °® Further support 
for this interpretation was given by pointing out that common-law joint ten- 
ancies when vested in executors or trustees had been excepted from the 
“abolishing” effect of the 1821 act, and the 1827 act likewise excepted such 
joint tenancies but did not contain any provision that indicated that the legis- 
lature intended that joint tenancies held by other than executors or trustees 
should be different in any respect from those held by executors or trustees. 
It is by virtue of the decision in this case that common-law joint tenancies in 
real property exist in Illinois today. 

In 1919 a new but unsuccessful attack on joint tenancies reached the 
Illinois Supreme Court in Svenson v. Hanson, a partition suit. It was there 
contended that the 1821 act had been repealed by implication by the 1827 
act permitting joint tenancies and that the re-enactment in 1917 of section 2 
of the 1821 act, alleged to abolish joint tenancies, was “the enactment of 
a new law inconsistent with” and, therefore, by implication a repealer of, 


87 148 Ill. 357, 36 N.E. 81 (1894), reversing on rehearing 27 N.E. 911 (1891). 
38 Jd. at 364, 36 N_E. at 82-83. 

39 Jd. at 364, 36 N.E. at 82. 

40 289 Ill. 242, 245, 124 N.E. 645, 646 (1919). 
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the 1827 act (which had been kept in the statutes in its original form). The 
court opined that the Mette v. Feltgen case decided that the 1827 act only 
modified and did not repeal the act of 1821. Then it pointed out that the 
re-enactment of both the 1821 and 1827 acts, without change, in the revi- 
sions of 1845 and 1874 “was a re-adoption of the statutory law on the 
subject in the same condition it was before any revision was made.” * The 
court held that repetition of section 2 of the 1821 act (with an added proviso 
not relating to real property) “as a part of the amendatory act of June 26, 
1917, was not the enactment of a new law on that subject but merely a 
continuation of the old law then in force, with the amendment added. The 
old law was re-enacted verbatim and the proviso added. It is a familiar 
rule, that when the legislature enacts an amendatory statute, providing that 
a certain act shall be amended so as to read as repeated in the amendatory 
act, and no change is made in the wording of the old act, such portions of 
the old law as are repeated, either literally or substantially, in the new act 
are to be regarded as a continuation of the old law and not the enactment 
of a new law on that subject.” 4? 

Earlier in the same year the Svenson decision was rendered, the statutory 
provisions applicable to joint tenancies were amended.** The sponsor of 
the amendatory legislation must have been aware of the issues in the Svenson 
case, because the effect of the new law, insofar as joint tenancies were con- 
cerned, was to provide that every estate which was declared, in a deed or 
will, to pass not in tenancy in common but in joint tenancy would be a 
“Joint tenancy with the accompanying right of survivorship the same as it 
existed prior to the passage of ‘An Act... approved June 26, 1917.’” That 
same 1917 act is the one urged in the Svenson case as the basis for the 
proposition that joint tenancies were abolished; it is the one urged as re- 
enacting section 2 of the 1821 act. The court did not mention the amend- 
ment of the statute in its opinion, but it seems clear that if the decision in 
the Svenson case had been to the contrary, the amended statute would have 
superseded the decision. As it happened, both the case law and the statutory 
law now clearly support the continued creation and existence in Illinois of 
common-law joint tenancies in real property. 


Cases Construing Language for Effectiveness To Create the Estate 


There has been no subsequent case challenging the correctness of the 
Mette v. Feltgen or the Svenson v. Hanson decisions, or the holding that 
common-law joint tenancies are permitted by statute in Illinois. There are 
numerous cases, however, deciding whether the language in certain deeds 


41 Id. at 246, 124 N.E. at 647. 


42 Td. at 247-48, 124 N.E. at 647. Among the authorities cited in support of this 
proposition is Itt. Rev. Srat. c. 131, § 2 (Hurd 1917), now to be found at ILL. Rev. 
SraT. c. 131, § 2 (1959). This statute has been in effect since 1874. 


43 Itt. Rev. Stat. c. 76 (1919). 
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and wills effectively created joint tenancies. The 1827 act specified that, as 
to the deed or devise, “the premises therein mentioned shall expressly be 
thereby declared to pass not in tenancy in common but in joint tenancy.” 
This language was not used verbatim in the deed in the Mette case; rather 
the deed conveyed to the grantees “not as tenants in common but as joint 
tenants.” The court thought that there was no doubt that the parties to 
the deed intended thereby to create an estate in joint tenancy, and not a 
tenancy in common, and without any further discussion it said that the 
language was “apt and sufficient for the accomplishment of that purpose.” 
In the cases subsequently decided, it is obvious that if the statutory language, 
or if language such as that in the deed in the Mette case, had been used when 
seeking to create a joint tenancy, no question should have arisen. 

The deed in Slater v. Gruger ** was held to be sufficiently explicit to 
create a joint tenancy under the statute.*®* There the named grantees were 
wife and husband “and the survivor of them in his or her own right, party 
of the second part.” The granting clause (to which the habendum clause 
was identical) conveyed the property “unto said party of the second part, 
their heirs and assigns, forever.” Following the legal description of the 
property conveyed there appeared the sentence, “The conveyance herein 
is made to said grantee in joint tenancy.” The court was more concerned 
about the intention of the parties as expressed by the language in the deed 
than it was about the strict use of statutory language, and this attitude con- 
sistently has prevailed in subsequent decisions. The court stated: “It is 
plain that joint tenancies are not favored by the legislature, and it was 
undoubtedly the object of the statute that the deed should clearly and ex- 
plicitly show that the premises are not to pass in tenancy in common, but 
where that is the real intention, and it is made clear by the instrument, the 
particular phraseology used to show it cannot be important.” It has proved 
difficult, however, for the courts to determine whether a deed or will 
“clearly and explicitly” shows the intention of the parties. 

Where the deed conveyed real property to two grantees “with full rights 
of survivorship, and not as tenants in common,” a joint tenancy was created.** 
Also, where the grantees in a deed were described “as joint tenants and not 
as tenants in common... party of the second part,” and the granting clause 
and the habendum clause provided “unto the said party of the second part, 


#4 165 Ill. 329, 46 N.E. 235 (1897). 

*5 However, the court made the erroneous statement that a right of survivorship 
could not exist in connection with a tenancy in common. Contra on this point: Douds 
v. Fresen, 392 Ill. 477, 64 N.E.2d 729 (1946); FREEMAN, CoTENANCY AND PartITIoN § 8, 
at 61 (2d ed. 1886). 

46 Shipley v. Shipley, 324 Ill. 560, 155 N.E. 334 (1927). The per curiam opinion in 
this case contains a good summary of the historical change in attitude toward joint 
tenancies. 
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their heirs and assigns forever,” the deed language was sufficient to create 
a joint tenancy.*? 

In Engelbrecht v. Engelbrecht *® the deed, which conveyed property 
to the grantees “as joint tenants,” was held sufficient to create a joint tenancy. 
The court observed that the statutory language if used would be sufficient 
to create a joint tenancy, “but it is not necessary to use the exact words of 
the statute. .. . It is sufficient if the language employed be such as to clearly 
and explicitly show that the premises are to pass in joint tenancy.” *® The 
court further stated: 


“Where the conveyance is made to two or more persons ‘as joint ten- 
ants,’ the use of the words ‘and not as tenants in common’ adds nothing. 
If the estate is held by several persons as joint tenants, it is not and can- 
not be held by them at the same time as tenants in common. It follows 
that to say of an estate that it is held by several persons as joint tenants 
is to say, in effect, that it is not held by them as tenants in common.” © 


A joint tenancy may be created by a master’s deed issued pursuant to 
a foreclosure proceeding. In Hoeffner v. Hoeffner®! a father assigned his 
master’s certificate of sale to a “straw man” or third party, who reassigned 
to the father and his daughter as joint tenants and not as tenants in common. 
Thereafter the master’s deed was issued in accordance with the reassigned 
certificate. On the filing of a partition suit by the wife (and mother) the 
decision was that a valid joint tenancy had been created and the partition 
suit was dismissed, 

There appears to be no reason why the title or interest of mortgagees 
under a mortgage cannot be held in joint tenancy.52 There may be some 
situations wherein the vesting of ownership of a mortgage in this manner will 
be desirable, particularly when property being sold is owned by the vendors 
as joint tenants. The mortgage should be drafted to contain provisions, ade- 
quate under the statute and the decisions, to create the estate in the mort- 
gagees. Because of possible applications of the law relating to creation of 
joint tenancies in choses in action discussed later in this article, the cautious 
draftsman will use language which is adequate to create a joint tenancy in 
real property and in addition is satisfactory under section 2 of chapter 76 
of the statutes to create a joint tenancy in personal property. The careful 


47 Stukis v. Stukis, 316 Ill. 115, 146 N.E. 530 (1925). 
48 323 Ill. 208, 153 N.E. 827 (1926). 

4° Td. at 213, 153 N.E. at 829. 

50 Thid. 

51 389 Ill. 253, 59 N.E.2d 684 (1945). 


522 Jones, Morrcaces § 870, at 191-92 (8th ed. 1928); 5 THompson, REAL Property 
§ 4475, at 594-96 (1924). Although not there specifically identified as such, for creation 
of a tenancy in common in a mortgage by assignment of the debt or note, or part 
thereof, to one or more, see 2 GricsBy, ILLino1is REAL Property § 990 & nn.82, 83, at 
588 (1948). 
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draftsman also will draft the note or other evidence of the indebtedness 
secured by the mortgage to contain parallel provisions, so that ownership 
thereof (without regard to the provisions in the mortgage) clearly is the 
same as the ownership under the mortgage. Conversely, whenever a note 
or other evidence of indebtedness secured by a mortgage is so drafted as 
to create a joint tenancy in the payees therein, the mortgage securing it 
likewise should be so drafted as to create the same estate in the mortgagees. 

Foreclosures of such a mortgage will terminate the joint tenancy estate; 
accordingly, if the mortgagees buy the property at the foreclosure sale and 
wish to continue their joint tenancy ownership, they will need to create a 
joint tenancy estate in the master’s certificate of sale and in the master’s deed. 

In one case 5* the parties entered into an agreement whereby one of 
them was to have all of the rentals and the possession of the real property, 
with power and authority to insure, make repairs, and do other things as if 
he were the exclusive owner, and whereby they were concurrently to acquire 
the property as joint tenants by a conveyance from a “straw man.” Inad- 
vertently, the deed conveyed to them as tenants in common. Two years 
later one of the parties discovered the error and by mesne conveyances the 
property was reacquired by the parties as joint tenants. Upon a complaint 
to construe the deeds and agreement as creating a tenancy in common, it 
was concluded by the court that the intent of the parties was to create a 
joint tenancy. The evidence and the pleadings established that the parties 
themselves construed and treated the property as being owned in joint 
tenancy. The court rejected the argument that the agreement regarding 
rentals and possession destroyed the unity of possession required for a joint 
tenancy, and said that the matters which were the subject of the contract 
were things which each joint tenant had a right to do for the benefit of 
both, with equal liability on each for expenses incurred. The only effect of 
the agreement, beyond granting rights which the joint tenant already had, 
was to waive the right for an accounting for rents and profits. The court 
noted a provision in the agreement that it should not “in any manner affect 
the joint tenancy of said real estate or the legal incidents accompanying 
same,” and, finding that the agreement did not destroy any of the unities, 
it held that a joint tenancy had been created. 

In Crow v. Crow,® a partition suit, real property was conveyed by 
the titleholder and his wife to a “straw man,” “as trustee, to re-convey to us 
as joint tenants and not as tenants in common.” The “straw man’ re-con- 
veyed to his grantors “as joint tenants, and not as tenants in common,” 
with the following language appearing immediately after the legal descrip- 


532 Jones, Mortcaces § 870, at 191-92 (8th ed. 1928); 5 THompson, REAL Property 
§ 4475, at 594-96 (1924). 


54 Tindall v. Yeats, 392 Ill. 502, 64 N.E.2d 903 (1946). 
55 348 Ill. 241, 242-43, 180 N.E. 877, 878 (1932). 
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tion of the property: “This conveyance is made, executed and delivered in 
full execution of the trust declared in a conveyance of this date from the 
grantees to the grantor, as trustee.” It was contended by the plaintiff son 
of the deceased husband that the first deed created a passive trust which 
was executed by the statute of uses and that the effect of the two deeds was 
to create a tenancy in common in the deceased husband and his wife. The 
court held, however, that the first deed imposed an active duty upon the 
trustee which prevented execution of the trust by the statute of uses and 
that a valid joint tenancy was created. 

There are good reasons for following the procedure approved in the 
Crow case when creating a joint tenancy in real property by use of a 
“straw man.” In drafting the deeds, however, care should be exercised to 
state clearly (a) in the deed to the “straw man” the nature and extent of 
the trust and the obligation of the trustee to re-convey, and (b) in the 
re-conveyance deed that it is in fulfillment and execution of the trust created 
by the first deed. The language used in the deeds in the Crow case ap- 
pears to be the minimum which should be used. Following this procedure 
will make it clear, on the title records themselves, that the “straw man” 
acquired title only in his capacity as trustee under the express trust set forth 
in the deed to him, thereby (a) making it unnecessary for the real parties 
in interest to rely for their protection upon a trust created by operation of 
law (as distinguished from a simple, clear express trust), (b) making it 
unnecessary for the “straw man’s” spouse to join in his re-conveyance, and 
(c) disposing readily of any other question concerning liens on or claims 
to the property which would or might arise if the record title were vested 
in the “straw man” individually. 

The case of Wahl v. Fairbanks, involved the following situation. The 
words “as joint tenants” appeared in a 1927 contract following the names 
of the vendees. The vendees in 1942 recorded a 1929 deed executed by the 
vendor under the contract, conveying the property to them without mention 
of a joint tenancy or any other type of estate or holding. The wife-vendee 
died in 1947, and in 1948 the husband-vendee filed a complaint against the 
daughter of his deceased wife by a former marriage (and against others, it 
is supposed) to reform the deed “so as to name the grantees therein as 
‘Edward Wahl and Ida Wahl as joint tenants’ because of the alleged mistake 
in the preparation of said deed.” The defendant daughter claimed to be a 
tenant in common and prayed for partition of the property. The court 
relied upon Engelbrecht v. Engelbrecht ®* and Shipley v. Shipley ™* to find 
the contract provision sufficient to indicate that the vendees were to acquire 
“the property as joint tenants and not as tenants in common, even though 


56 405 Ill. 290, 291-92, 90 N.E.2d 735 (1950). 
56 323 Ill. 208, 153 N.E. 827 (1926). 
57 324 Ill. 560, 155 N.E. 334 (1927). 
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said wording was not in the exact wording of the statute.” It held that the 
contract placed the equitable title to the property in the vendees as joint 
tenants and allowed reformation of the deed as sought. 

In Remus v. Schwass,8 the Wahl case and its supporting authority 
were deemed to control with respect to reformation of the deed. A 1921 
contract described the vendees, who were husband and wife, as joint tenants, 
but when the deed was delivered in 1923 it conveyed the property to the 
husband alone. Both occupied the property as a residence and for business 
until the husband died in 1936. Thereafter, the surviving wife remained in 
possession of the property without disturbance. An action for partition 
was filed by two children of the deceased husband, and the surviving wife 
cross-complained for reformation of the deed to her husband so as to create 
a joint tenancy in accordance with the contract. There was evidence that 
the wife had contributed substantially to the purchase of the property. 
However, she had joined with the other parties to the suit, prior to the 
commencement thereof, in applying for a loan to be secured in part by a 
mortgage on the property. There was evidence also that the surviving wife 
had no knowledge of the 1923 deed until this suit was filed, that it was 
always her and her husband’s understanding that they owned the property 
as joint tenants with the right of survivorship, and that she was not aware 
of any claim adverse to that understanding. The court said that the con- 
veyance contrary to the provisions of the contract was a violation of the 
trust imposed by the contract. It rejected the argument that the wife was 
guilty of laches but emphasized the fact that no rights of third parties had 
intervened to affect the equitable claim of the wife. It was concluded that 
she owned the property as surviving joint tenant, subject to a judgment 
which had been rendered against her and others after her husband’s death. 

The Cover v. James ®® case involved construction of a deed wherein the 
only language specifically bearing upon the estate sought to be created 
appeared after the release of homestead. It was: “In the case of the death of 
either A. Ford Cover or Bessie Cover, the other to have the whole of said 
property without litigation.” The court thought it clear that the grantor 
knew what he wanted, i.e., the survivor to have the whole of the property, 
whether or not he knew the difference between a joint tenancy and a tenancy 
in common. Citing the Mittel ® case as authority, it was held that the deed 
created life estates in the grantees with a remainder in fee to the survivor 
and his or her heirs. In reaching its conclusion, the court gave effect to 
what it considered to be the intention of the grantor as manifested by the 
language in the deed. 

A joint tenancy was held not to have been created by a devise “to my 


58 406 Ill. 63, 92 N.E.2d 127 (1950). 
59 217 Ill. 309, 310, 75 N.E. 490, 491 (1905). 
60 Mittel v. Karl, 133 Ill. 65, 24 N.E. 553 (1890). 
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said wife . .. and my two daughters .. . and to the survivor or survivors of 
them, share and share alike.” ®! Although color to a claim of joint tenancy 
was imparted by this language, the words “share and share alike” were con- 
sidered to indicate clearly the intention of the testator that the property 
devised should be divided among the devisees living at his death, “which 
division is inconsistent with the existence of a joint estate.” The court 
stated: 


“If the instrument contains language from which it can reasonably 
be inferred that the maker contemplated a division of the property among 
the purchasers, . . . such language will be held to negative an intention 
to create an estate in joint tenancy and the purchasers will take as 
tenants in common.” ® 


In Douds v. Fresen,® the court had to construe the language of a will 
wherein the testator devised to his sister and niece all property “as tenants 
in common and by the entireties with the right of survivorship it being my 
intention that said devisees and legatees shall hold said property as tenants 
in common with the absolute fee to said property vesting in the survivor.” 
The court found this language to be insufficient to create a joint tenancy. 
It was determined that the will created “an estate of equal rights during 
their joint lives with a right of survivorship, the same to become operative 
upon the happening of the contingency of the death of one of them.” The 
court acknowledged that, “Generally speaking, survivorship is not an inci- 
dent of a tenancy in common, but if there is a clearly expressed intent to 
create a right of survivorship, such intent may be given effect.” ** No 
reference was made to Slater v. Gruger, where the court had said that there 
could be no right of survivorship in connection with a tenancy in common. 

In a partition suit involving construction of a will by which real prop- 
erty was devised to the testator’s daughter and wife “jointly . . . to them 
and to their heirs and assigns forever,” the word “jointly” was not sufficient 
to indicate a clear and explicit intention that a joint tenancy, and not a 
tenancy in common, was intended.® It was admitted that the phraseology 
used by the testator would be adequate to create a joint tenancy if it were 
demonstrated “that the testator understood the nature and incidents of the 
different estates,” and intended the creation of a joint tenancy. 

In Cooper v. Martin,® a devise “unto my wife . . . and to our children, 
jointly, . . . my wife to enjoy her share during her life, after her death to 


61 Gaunt v. Stevens, 241 Ill. 542, 546, 89 NE. 812, 813 (1909). 
62 Jd, at 548, 89 NE. at 813. 

68 392 Ill. 477, 478, 64 N.E.2d 729, 730 (1946). 

64 1d. at 479, 64 N.E.2d at 730-31. 

65 Mustain v. Gardner, 203 Ill. 284, 286, 67 N.E. 779 (1903). 

$6 308 Ill. 224, 225-26, 139 N.E. 68, 69 (1923). 
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descend as provided by law,” was held not to create a joint tenancy but a 
tenancy in common. 

In one case ® the creation of a joint tenancy was held subject to the 
separate rights of one of the parties. A grantor had failed to acknowledge 
a deed to the “straw man” who reconveyed to the grantor and another 
person. As a result, the joint tenancy created by the latter deed was subject 
to a homestead estate in the grantor who had failed to acknowledge the 
prior deed. 

Also, in another case *8 a joint tenancy was held not to be re-established 
by reconveyance of his interest to a former joint tenant who previously 
severed the joint tenancy by conveyance of his interest. 


Cases Concerning Unequal Contributions of Consideration 


In many cases attempts have been made, frequently successful, to 
impress a trust upon the joint tenancy ownership of property on the basis 
that one joint tenant furnished none or an unequal part of the consideration 
for the property.® Such trusts usually have been either resulting trusts or 
constructive trusts, although an express trust also has been decreed to exist. 
If a resulting trust arises, it occurs at the time of the acquisition of the prop- 
erty by vesting of the legal title in one who furnished none of the con- 
sideration for the property. If a constructive trust arises, it generally occurs 
by reason of fraud or abuse of a confidential relationship. The parties to 
these cases have ranged from husband and wife, through other relationships 
by blood or marriage, to persons between whom a relationship by blood or 
marriage did not exist. The pattern of the cases seems to indicate that where 
there is a relationship of husband and wife, or parent and child, or a similar 
close blood or marriage relationship, the court will presume a gift to the 
other joint tenant from the joint tenant allegedly furnishing all or the larger 
part of the consideration. It further appears that the closer the relationship 
between the parties the more inclined is the court to scrutinize carefully the 
evidence in an attempt to find that adequate consideration (whether money, 
services, property, or something else) was furnished. Contributions of 
services to the marriage and to the home seem to be considered, as well as 
direct or indirect contributions of money to the purchase price. When the 
parties have more distant relationships, or when the parties are not related, 
the burden of proof seems to be placed much more heavily on the defend- 
ing joint tenant, the presumption of a gift disappears and a predisposition, 
by presumption, toward a resulting trust seems to arise. The decisions, in 


67 McNichols v. McNichols, 299 Ill. 362, 132 N.E. 448 (1921). 
68 Szymezak v. Szymezak, 306 Ill. 541, 138 N.E. 218 (1923). 


® For a view as to the uncertainty concerning effective creation of a joint tenancy, 
see Schuyler, Future Interests in Illinois: Current Maturities and Some Futures, 50 Nw, 
UL. Rev. 457, 458 (1955), 
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general, do not indicate whether the parol and other extrinsic evidence com- 
mented on was objected to or, if so, whether it was admitted over objection. 
It appears, however, that the court often has considered information and 
facts relative to the status or position (financial, marital, character, and other- 
wise) of the respective parties to the instrument, their dealings with and 
attitude toward the ownership of the property and each other, and various 
other matters conceivably of assistance in determining the intention of the 
parties and their respective parts (financial and otherwise) in the completion 
of the transaction. All of these cases, of course, are equity actions rather 
than actions at law. 

In a consolidated partition and divorce action,” one joint tenant claimed 
that a resulting trust arose because he paid all of the consideration for the 
deed at a time when he mistakenly thought that he was validly married to 
the other joint tenant. Upon evidence establishing that the woman had made 
valuable contributions to the joint bank account from which the down pay- 
ment on the property was made and showing that she had made valuable 
personal contributions to the maintenance and operation of the home for the 
parties, the court allowed partition, holding that the joint tenancy was 
effectively created and that no resulting trust should be impressed thereon. 

When title to a vacant lot was acquired by husband and wife as joint 
tenants and they subsequently constructed a house upon the lot, title to the 
lot and the improvements became vested in joint tenancy and subject to 
partition, notwithstanding the husband’s claim that there was an agreement 
not to partition the property and to occupy the house as a home for as long 
as they lived.71 The husband also claimed that the improvements on the lot 
did not become vested in joint tenancy. In answer, the wife claimed that 
all of the property was a gift in fulfillment of the promise before marriage 
to furnish a home, and she denied that there was any agreement not to 
partition the property. It was held that if there was an agreement concerning 
non-partition of the property it was made prior to the acquisition of the 
title and became merged into the deed. It was also decided that the pre- 
sumption of a gift from the husband to the wife had not been overcome and 
a joint tenancy estate existed in the lot and the improvements. 

In an action ” for partition of property owned in joint tenancy by an 
estranged husband and wife, it was contended by the husband that all of the 
purchase price for the property was furnished by him and that it was not 
intended that the title should have been acquired in joint tenancy. The 
wife’s evidence convinced the court that she furnished adequate considera- 
tion for acquisition of her interest. Partridge v. Berliner ™ was distinguished 


7 Dean v. Dean, 401 Ill. 406, 82 N.E.2d 342 (1948). 

71 Stromsen v. Stromsen, 397 Ill. 260, 73 N.E.2d 272 (1947). 
7 Kartun v. Kartun, 347 Ill. 510, 180 N.E. 423 (1932). 

7 325 Ill. 253, 156 N.E. 352 (1927), 
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on the ground that the parties in that case had agreed at the time of drafting 
of the deed that the wife claimed no interest except a right of survivorship. 

In Brod v. Brod ™ the husband filed a bill to partition property owned 
by him and his wife as joint tenants. His wife responded that the joint 
tenancy estate was created upon her purchase of the property in considera- 
tion of the promises of the husband to be a kind and true husband, to refrain 
from excessive drinking, and to turn over his wages for support of the 
family. She alleged that he violated the agreement about two or three months 
after the contract for the purchase of the property was executed. The 
court discussed resulting and constructive trusts. It was pointed out that 
constructive trusts generally fall into two classes: One, where actual fraud 
exists, and the other, where there is a confidential relationship and subsequent 
abuse of the confidence. The facts did not justify the establishment of a 
constructive trust, since it appeared that the agreement by the husband had 
been made in good faith, with no intention to deceive, and since further 
there was no showing that the husband was the dominant party. Finding 
that no resulting trust had been created and that the joint tenancy was valid, 
the court said that it was “apparent from the evidence . . . that appellant in- 
tended to confer a beneficial interest upon her husband at the time of the 
purchase of the property” and that it “depends in every case upon the inten- 
tion, at the time of the conveyance, of the person whose money was used 
to purchase the land.” 75 

In an action 7° by creditors of the husband to set aside his deed to his 
wife conveying his interest in property held by them as joint tenants but 
paid for by the wife’s father, it was contended by husband and wife that the 
title to the property had been taken in their names as joint tenants for the 
sole purpose of having it go to the survivor upon the death of either and for 
no other purpose, and that the husband had no equitable right, title, or 
interest therein. The court considered that the evidence established that 
the parties intended that the husband should have a present estate which 
would carry with it the right of survivorship and upheld the joint tenancy. 

In Koblhaas v. Smith ™ an attempt was made to establish a resulting trust 
in favor of a daughter of the deceased joint tenant. Subsequent to execution 
of a will devising and bequeathing all of his property equally between his 
daughter and son, the father by conveyance back from a “straw man” had 
created a joint tenancy in his real property with his son. It was contended 
that because the son paid no consideration for the property, because the 
father had stated before and after creation of the joint tenancy that title 
was so held merely for convenience and to save expenses, and because the 


74 390 Ill. 312, 61 N.E.2d 675 (1945). 
™ Id, at 317, 61 N.E.2d at 677. 

7 Magner v. Muslin, 344 Ill. App. 475, 100 N.E.2d 344 (1st Dist. 1951). 
77 408 Ill. 535, 97 N.E.2d 774 (1951). 
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son considered the property to be owned by his father during the latter’s 
lifetime, a trust had arisen. The court held that there was a presumption 
of a gift to the son and that no facts appeared in the case to overcome the 
presumption. It said that “transfers in joint tenancy are generally made for 
purposes of convenience and to avoid unnecessary future expense.” 7* It was 
deemed that the allegations regarding the attitude of the son toward the 
property as being owned by his father were statements of legal conclusions 
rather than allegations of fact. The court said that the father had a right 
to place the title to the property in joint tenancy with his son and that a 
valid joint tenancy had been created. 

In Peters v. Meyers,’ a wife paid for property and became the sole 
owner thereof. Subsequently title was conveyed through a “straw man” to 
herself and her husband in joint tenancy. A suit to impress a trust in favor 
of children devisees of the deceased wife was brought against the surviving 
husband. The court stated that in these circumstances no gift is presumed 
from wife to husband. Apparently, however, the mere relationship of wife 
and husband and the payment of all the purchase price by the wife were the 
only facts relied upon as creating a trust by operation of law. The court 
held that this was not enough to establish the trust and that the deed created 
a valid joint tenancy. 

The creation of a joint tenancy was upheld in Brozina v. Wanda™ 
against the contention of the woman joint tenant, who had paid the purchase 
price and had caused the property to be conveyed in joint tenancy to herself 
and the man to whom she mistakenly thought she was legally married. Suffi- 
cient consideration was found in the man’s maintaining of the property and 
in his making repairs thereto. The court held that a joint tenancy had been 
created and commented that a mental reservation that a joint tenancy deed 
is only for the purpose of survivorship is ineffective. 

A man and woman who had lived together as man and wife for many 
years acquired title to property as joint tenants. When the woman sought 
partition *! of the property the man filed a cross-bill to have the interest of 
the woman in the property declared to be subject to a resulting trust for 
his benefit. It was contended that the man furnished the funds with which 
to pay for the property and “that therefore a resulting trust arose at the time 
of the transfer of the property.” There was evidence that both parties had 
made deposits in a joint bank account and that the woman’s earnings were 
furnished to apply on the purchase of the property or for deposit in the 
bank account. There was also evidence as to borrowing of money by the 
woman and the repayment thereof. The court said: 


78 Td. at 541, 97 N.E.2d at 777. 

79 408 Ill. 253, 96 N.E.2d 493 (1951). 

80 387 Ill. 46, 55 N.E.2d 145 (1944). 

81 Cogley v. Cogley, 338 Ill. 400, 401, 170 N.E. 208, 209 (1930). 
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“Whether a resulting trust arises from transactions between the parties 
depends upon the intention of the parties at the time of the convey- 
ance. ... One alleging the existence of a resulting trust has the burden 
of proving the same by clear, definite and unequivocal evidence. .. . It 
cannot be said, on review of this record, that the burden of so estab- 
lishing a resulting trust has been met and carried by appellant.” ®? 


In Paluszek v. W oblrab * the deceased joint tenant had paid $700 more 
of the $12,000 purchase price than the other joint tenant. The heir of the 
deceased joint tenant brought an action to establish a resulting trust in his 
favor. It was argued that the unequal contribution of money for the pur- 
chase price destroyed the unity of interest and that, therefore, no joint ten- 
ancy was validly created. It was contended that a resulting trust always arises 
with respect to a joint tenancy unless (a) there are equal contributions to 
the purchase price by the joint tenants, or (b) a relationship such as husband 
and wife or parent and child exists to support a presumption of a gift, or 
(c) there is extrinsic evidence of a gift. The court refused to extend the 
doctrine of resulting trust that far. It distinguished Kane v. Johnson,®* say- 
ing that there the defendant’s claim was not based upon a gift but was 
based upon the unproven allegation of payment of one-half of the purchase 
price. With respect to the attack on unity of interest, here the court said, 
“The unity of interest required for the creation of a joint tenancy refers 
to equality among the cotenants only as to their interest in the estate,” ®° and 
not to the purchase price of the property. Also, it said: 


“Tt does not follow that where, as here, the surviving grantee fur- 
nished a part of the purchase price, the joint tenancy which was created 
is to be nullified by the imposition of a resulting trust. Efforts to expand 
the holding in Kane v. Johnson were rejected in Peters v. Meyers ®... 
and Kohlhaas v. Smith. ... The decision of this court in Kane v. John- 
son . .. is limited to the factual situation presented and is not to be 
extended.” §7 


The court held that a joint tenancy was effectively created. 

During their marriage the husband caused property which he owned 
to be conveyed to him and his wife as joint tenants. Upon divorce he 
claimed that she had no equitable title, that no gift was ever intended, and 


82 Td. at 403, 170 N.E.2d at 210. 

831 [ll. 2d 363, 115 N.E.2d 764 (1953). For an article on limitation by this case of 
Kane v. Johnson, 397 Ill. 112, 73 N.E.2d 321 (1947), see Mann, Real Property Develop- 
ments—Kane v. Johnson Explained and Limited, 42 Iu. B.J. 496 (1954). 


84 Supra note 83. See discussion at p. 903 infra. 

851 Ill. 2d at 365, 115 N.E.2d at 766. 

86 408 Ill. 253, 96 N.E.2d 493 (1951). See discussion at note 79 supra. 
86a 408 Ill. 535, 97 N.E.2d 774 (1951). See discussion at p. 900 supra. 
871 [ll. 2d at 367-68, 115 N.E.2d at 767. 
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that the property was so conveyed merely for the purpose of correcting 
title and mortgage records as to the name of his wife. The court ®* held 
that the joint tenancy was effectively created, indicating that the presump- 
tion of a gift was not overcome by clear, convincing, and unmistakable 
evidence and that if the husband had been unaware of the significance of 
a joint tenancy interest, he should have ascertained its nature prior to the 
conveyance creating it. 

The opposite result was reached in the leading case of Partridge v. 
Berliner,8** wherein title was conveyed to husband and wife in joint tenancy. 
The husband later contended that a resulting trust in his favor existed, be- 
cause he furnished all of the purchase price and because no gift to his wife 
was intended. He alleged that she had no interest in the property except 
her inchoate dower and the right of survivorship so long as the title re- 
mained in joint tenancy. The evidence showed that at the time of acquisition 
it was agreed between husband and wife that the husband could dispose of 
the property and in general treat it as his own. It was manifestly clear that 
the evidence showed no intention of the parties to vest in the wife any 
interest other than the right of survivorship as to any property remaining 
at the death of her husband. No resulting trust existed, the court decided, 
pointing out that that must occur by operation of law and not by an 
express trust such as existed here by virtue of the agreement between hus- 
band and wife. The court held the husband and wife titleholders to be 
trustees under an express trust for the husband during his lifetime and for 
conveyance to the wife of any property left at the husband’s death. 

Probably the most frequently cited case in this connection is Kane v. 
Jobnson,®® a suit to declare a resulting trust. Title to the property had 
been conveyed by a deed to cousins “as joint tenants and not as tenants in 
common.” It was alleged and proven that one of the cousins, Kane, was 
the only one who paid any money for the property. The court said that 
the language of the deed was “sufficient to show an expressed intent to con- 
vey the property [in joint tenancy] if all the elements of such an estate were 
present.” ®° It then discussed the four unities essential to a joint tenancy 
and concluded that the unity of interest was not present because the 
entire purchase price had been paid by only one grantee. (It should be 
noted that the court only referred to, but did not dwell on, the fact that 
the purchase price was financed to the extent of two-thirds thereof by the 
execution of a mortgage by the grantees and did not discuss whether the 
other grantee, Johnson, had any personal liability for payment of the obli- 


88 Baker v. Baker, 412 Ill. 511, 107 N.E.2d 711 (1952). 
888 325 Ill. 253, 156 N.E. 352 (1927). 


89 397 Ill. 112, 73 N.E.2d 321 (1947). Concerning limitation of this case, see Mann, 
Real Property Developments—Kane v. Johnson Explained and Limited, 42 Itt. B.J. 496 
(1954). 

90 397 Ill. at 116, 73 N.E.2d at 324. 








904 PROBLEMS OF JOINT OWNERSHIP [Vor. 1959 


gation secured by the mortgage.) As indicated, the court imposed a re- 
sulting trust.®! 

West v. Scott *® was an action to quiet title and to compel conveyance 
by the defendant to the plaintiff of an undivided half interest in property 
owned by plaintiff and defendant as joint tenants, Payment of the purchase 
price by the plaintiff was alleged to require the enforcement of a resulting 
trust. The plaintiff, more than 70 years of age, and her defendant niece 
acquired title to the property by joint tenancy deed and executed a mort- 
gage for about $6,000 as a part of the purchase price. Another niece joined 
in execution of the notes secured by the mortgage, but she was not a grantee 
in the deed nor a mortgagor in the mortgage. The plaintiff joint tenant made 
all of the payments on the mortgage to reduce it to less than $2,000, and 
she paid all taxes and all expenses of the property. There was conflicting 
evidence that the nieces might have been brought into the transaction, be- 
cause of plaintiff’s age, to enable her to finance the property. As opposed 
to this there was some testimony by the defendant that the plaintiff had 
told her, “When I purchase this building, I am going to have it recorded 
for you and Agnes because I feel that you are the only two girls I have 
left and whatever I have, I want you and Agnes to have.” ®° Said the court: 


“Upon the foregoing facts and considerations, the law raises a prima 
facie presumption in favor of a resulting trust, and imposes the burden 
upon the defendant of showing an intention that she was to have some 
beneficial interest in the property. . . . Evidence of intention of the 
party to create a resulting trust is not necessary to its existence, and if 
one party pays the purchase money for the land and deed is made to 
another, in the absence of all evidence of intention, the law presumes a 
trust. ... This intention or presumption must be present at the time of 
the conveyance, as a resulting trust arises, if at all, at the instant legal 
title vests... .” ™ 


A resulting trust was impressed on the property on the grounds that 
the defendant did not meet the burden of rebutting the presumption of a 
resulting trust. 

The foregoing case seems to shift the burden of proof to the joint tenant 
claiming a gift to show that a gift was made. Apparently, this case may be 
considered as authority for the proposition that a resulting trust is pre- 
sumed to exist in favor of a person who bears no closer relationship to 


% But cf. Lutticke v. Lutticke, 406 Ill. 181, 92 N.E.2d 754 (1950); Abraham v. 
Abraham, 403 Ill. 312, 86 N.E.2d 224 (1949); Dean v. Dean, 401 Ill. 406, 82 N.E.2d 342 
(1948). In appraising the effect of the decision in the Kane case, it appears necessary to 
assume that Johnson was not personally liable for payment of the obligation secured by 
the mortgage, otherwise the result here is probably erroneous or at least more difficult 
to reconcile with the results in other cases. 

% 6 Ill. 2d 167, 128 N.E.2d 734 (1955). 

$3 Jd. at 170, 128 N.E.2d at 736. 

* Jd. at 174, 128 N.E.2d at 738. 
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another person than aunt and niece, and who pays all of the purchase price 
for property, title to which is conveyed in joint tenancy to both persons. 

In a suit ® by the heirs of a deceased joint tenant, the evidence showed 
that the joint tenants bore no relationship to each other either by blood or 
marriage. Upon conflicting evidence the court held that the purchase price 
for the property was paid by the deceased joint tenant and that the sur- 
viving joint tenant held title as trustee for the plaintiff heirs. In so holding 
the court said that the surviving joint tenant had not met her burden of 
showing that it was intended, at the time of the acquisition of the property, 
that she should have some beneficial interest therein. 

In Mauricau v. Haugen® the wife brought suit for an injunction to 
restrain the sheriff and a judgment creditor from selling real estate in satis- 
faction of a judgment against her husband. The wife had paid for eight 
pieces of property with her own funds. Without the knowledge and con- 
sent of the wife, they had been conveyed to her and her husband in joint 
tenancy. Upon seeing the deeds, the wife insisted on a written agreement 
that her husband held his interest as trustee and agent for her but the agree- 
ment was not recorded. After a discussion of resulting trusts and the judg- 
ment creditor’s contention that he was in the position of a bona fide pur- 
chaser for value without notice, the court held that a trust existed and that 
the husband held his interest in the property for the benefit of the wife. 

In Anderson v. Lybeck®™ a constructive trust was impressed with re- 
spect to property owned of record by a surviving joint tenant because the 
evidence indicated that the creation of the joint tenancy by the deceased 
joint tenant (who held title for his father) was fraudulent as against other 
heirs. Here the court also held that the statute of limitations had not run, 
because the deceased joint tenant lulled other heirs to sleep on their rights 
by assuring them that they would be protected. 


Joint Tenancies in Undivided Interests 


Prior to the decision in Klouda v. Pechousek ** and the enactment in 
1953 of an amendment to the statute, there was much concern among lawyers 
whether a joint tenancy could be created in an undivided interest. That 
case and the statute settled all doubts. In the Klouda case the court said 
that the deeds involved in that case “were not invalid because they created 
joint tenancies in undivided interests.” ®° The amendment of the statute, 
of course, specifically authorized joint tenancies in undivided interests 


5 Bowman v. Pettersen, 410 Ill. 519, 102 N.E.2d 787 (1951). 
96 387 Ill. 186, 56 N.E.2d 367 (1944). 

9715 Ill. 2d 227, 154 N.E.2d 259 (1958). 

98 414 Ill. 75, 110 N.E.2d 258 (1953). 


% Jd. at 88-89, 110 N.E.2d at 266. An excellent example of a deed to be used in 
creating joint tenancies in individual interests is set forth in Mann, Some Current Prob- 
lems Involving Joint Tenancies, 40 Itt. B.J. 370, 372 (1952). 
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Statutory Estate With Right of Survivorship 


Prior to another 1953 amendment to chapter 76 of the statutes, a con- 
veyance of real property by an owner to himself and another as grantees, 
which conveyance would have been sufficient to create a common-law joint 
tenancy, except for the fact that the grantor was also a grantee in the deed, 
created a tenancy in common. The estate created by such a deed does not 
possess the unities of time and title, since the grantor and his separate grantee 
do not acquire their respective interests at the same time or from the same 
source. The unity of possession is present, however, and so are the other 
properties and incidents of a tenancy in common. Pertinent Illinois cases 
are discussed later in conjunction with tenancies in common generally. 

In 1953, the following provision was added to the statute: 


“Whenever a grant or conveyance of lands, tenements, or heredita- 
ments shall be made where the instrument of grant or conveyance de- 
clares that the estate created be not in tenancy in common but with right 
of survivorship, or where such instrument of grant or conveyance de- 
clares that the estate created be not in tenancy in common but in joint 
tenancy, the estate so created shall be an estate with right of survivor- 
ship notwithstanding the fact that the grantor is or the grantors are 
also named as a grantee or as grantees in said instrument of grant or 
conveyance. Said estate with right of survivorship, so created, shall 
have all of the effects of a common law joint tenancy estate. 

“This section shall not apply to nor operate to change the effect of 
any grant or conveyance made prior to the effective date of this amenda- 
cory ect.” 


An estate with right of survivorship created pursuant to this amendment 
is not a common-law joint tenancy. It does not possess the four unities. It 
should be noted that the statute does not term the estate a joint tenancy 
but merely designates it as an estate with right of survivorship, expressly 
providing that it “shall have all of the effects of a common law joint tenancy 
estate.” 

One author 1° has posed questions regarding the qualities or incidents of 
the statutory estate authorized by this 1953 amendment, without attempting 
to discuss the matter fully or to assign reasons why the questions arise. He 
expressed the view that any answers to such questions must be open to 
doubt, because no Illinois court of review had passed upon the precise nature 
of the estate. Another author 1° has indicated that he believes the 1953 
amendment to be effective for the purpose of imparting to a statutory estate 


100 Try, Rev. Stat. c. 76, § 1b (1959). 
101 Mann, Joint Tenancies Today, 1956 U. Inu. LF. 48. 


102 Carey & SCHUYLER, ILLINOIs Law or Future INTERESTS § 42, at 35 (Supp. 1954). 
Semble: 2 Gricssy, Ittinois REAL Property § 917, at 92, 93 (Supp. 1958). 
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created pursuant to it all of the properties and incidents of the common-law 
joint tenancy estate. 

It seems that the provision in the 1953 amendment, that the statutory 
estate authorized therein “shall have all of the effects of a common law joint 
tenancy estate,” defines clearly enough the qualities and incidents of the 
estate. It is supposed that the doubters may consider the word “effects” not 
to be sufficiently clear or apt in the circumstances. However, whether 
“effects” means “results,” “consequences,” “incidents,” or “properties” (and 
these meanings appear supportable), the meaning of the statute remains clear. 
These authors know of no persuasive reason to doubt that the properties 
and incidents of the statutory estate with right of survivorship are the same 
as those of the common-law joint tenancy estate. 

In view of the fact that there are no decisions with reference to the 
effect of the statute in this connection, there probably will continue to be 
conservative, cautious lawyers who deem it preferable to convey real prop- 
erty in a form and manner adequate to create a common-law joint tenancy 
under section 1, rather than under section 1(b), of chapter 76. That will 
require a person who owns real property and who wants to create a joint 
tenancy in himself and another to convey the property to a “straw man,” 
who in turn will convey it to his grantor and such other person, with the 
intention clearly expressed in the deed that the property is conveyed to 
the grantees therein not as tenants in common but as joint tenants. 


Tenancy in Common 


A tenancy in common exists where two or more persons own property 
together by virtue of several or separate titles to interests therein or un- 
divided parts thereof. This estate possesses only one of the unities pre- 
viously discussed—the unity of possession. The owners take by moieties and 
have no entirety of interest; their interests are distinct and their titles not 
joint. Each tenant in common owns an undivided or fractional interest or 
share in the whole of the property. The interests or shares do not need 
to be equal. Each is considered to be solely and severally seized.’ 

A tenancy in common may be created by any method by which an 
interest in real property may be transferred or acquired.1%* 

At common law, in order to create this estate by conveyance or devise, 
it was necessary to use language clearly expressing such intention. It was 
necessary to draft the deed or will so as to negate the creation of a joint 


108 2 BLACKSTONE, COMMENTARIES 191-94; 2 THOMPSON, REAL Property §§ 1765-68, at 
963-66 (1924, Supp. 1929); Bouvier, Law Dictionary 1170 (Baldwin’s stud. ed. 1928); 
Brack, Law Dictionary 1713 (3d ed. 1944); 34 Inu. Law & Prac. Tenancy in Common 
§§ 2, 3, at 307-08 (1958); 2 Tirrany, Reat Property §§ 426-27, at 212-15 (3d ed. 1939); 
1 FitcH, ABSTRACTS AND TITLES TO REAL Property § 247, at 423 (1954); 2 GricsBy, ILLINoIs 
Rea Property § 907, at 413-15 (1948). 

1042 TirFANy, ReaL Property § 427, at 214 (3d ed. 1939). But see discussion of 
tenancy in coparcenary at p. 885 supra. 
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tenancy and affirmatively to assert the intention to create a tenancy in 
common. This was the law in Illinois prior to the enactment of the 1821 
act. Since then, and most certainly after the enactment of the 1827 act, 
any conveyance or devise to two or more persons, which does not clearly 
provide otherwise, creates a tenancy in common. 

It has already been demonstrated, by some of the cases mentioned or 
discussed above, that a tenancy in common frequently is created when an 
attempt to create a joint tenancy is ineffective. Thus, it may arise when the 
language used in a deed or will is not apt or sufficiently clear and explicit 
with respect to the intention to create a joint tenancy. Frequently a ten- 
ancy in common results upon the destruction of one or more of the unities 
of a joint tenancy other than the unity of possession. The estate may arise 
by descent, as when two or more persons together inherit real property. 
In fact, it has been said that “the instances of creation of tenancies in com- 
mon could be multiplied indefinitely.” 1% 


Cases Concerning a Grantor Also Being a Grantee 


The three cases discussed next were concerned with deeds executed 
prior to enactment of the previously discussed 1953 statutory enactment. 
No case involving a deed wherein the grantor was also a grantee has been 
reported since that enactment. 

Probably Deslauriers v. Senesac 7 is the leading case holding a tenancy 
in common is created by a deed in which the grantor intended and attempted 
to create a joint tenancy but failed because he was also a grantee in the deed. 
The grantees were the grantor and her husband, “purporting to convey ... 
to themselves as joint tenants and not as tenants in common.” Following the 
description of the property was, “Said grantors intend and declare that their 
title shall and does hereby pass to grantees not in tenancy in common but in 
joint tenancy.” The court said that the intention of the parties will be given 
effect whenever legally possible but that the operation of a deed is con- 
trolled by the law if it is inconsistent with that intention. After a discussion 
of the four unities required by law to be possessed by a joint tenancy, it was 
held that a tenancy in common was created by the deed because the unities 
of time and title were not present. 

Another similar and often cited case is Porter v. Porter,°’ which was 
decided in 1942. Here the grantors in the 1922 deed were the husband title- 
holder and his wife and they also were the grantees. The granting clause 
conveyed the property “not in tenancy in common but in joint tenancy.” 


105 Try, Rev. Laws 1827, § 5, at 97, now found, as modified, at Itt. Rev. Stat. c. 76, 
§ 1 (1959). 

106 2 GricsBy, ILLINOIS REAL Property § 907, at 414 (1948). 

107 331 Ill. 437, 438, 163 N.E. 327, 328 (1928). 

108 381 Ill. 322, 45 N.E.2d 635 (1942). 


i as 84 
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Following the legal description was a provision that if the husband died 
the wife was to receive the benefits, make repairs, and pay taxes and expenses 
of the property, but that if she found it necessary to sell, the proceeds were 
to be divided among the children. The habendum clause corresponded with 
the granting clause. The court discussed the four unities and, on the au- 
thority of the Deslauriers case, held that a tenancy in common was created. 

Still another similar case is Dolley v. Powers, decided in 1949. A 
father, who owned property, conveyed it in 1933 to himself and his son 
“not as tenants in common, but as joint tenants, so that upon the death of 
one all the entire fee simple title shall vest in the survivor.” The granting 
and habendum clauses both so provided. It was clear that a joint tenancy 
was intended but the deed was held not legally sufficient to create such an 
estate, because the grantor also was a grantee therein, and for that reason 
a tenancy in common was created. 


Cases Involving Creation of the Estate 


As mentioned above in discussing Douds v. Fresen,'!° the court there 
decided a tenancy in common with a right of survivorship was created by 
a devise to the testator’s sister and niece of all property “as tenants in com- 
mon and by the entireties with the right of survivorship it being my inten- 
tion that said devisees and legatees shall hold said property as tenants in 
common with the absolute fee to said property vesting in the survivor.” The 
court said, “Generally speaking, survivorship is not an incident of a tenancy 
in common, but if there is a clearly expressed intent to create a right of 
survivorship, such intent may be given effect.” 114 

The Douds case is unique in Illinois. It was said therein that the decision 
was controlled in principle by Mittel v. Karl,!2 wherein the court reached 
a different result. In the latter case, in refusing to hold that a tenancy in 
common was created by an 1875 deed to two grantees and “the survivor 
of them, in her or his own right,” the court had said erroneously, “There 
is no way in which it can be held that Jobst and his wife took the fee as 
tenants in common, without rejecting the clause in the deed providing that 
the survivor should take the fee.” 118 

A tenancy in common was held created by one of the deeds in Cooper 
v. Cooper,'4 also previously discussed, when it was decided that a tenancy 
by the entirety was not created because of the abolishment of that estate by 
statute. 


109 404 Ill. 510, 512, 89 N.E.2d 412, 413 (1949). 

110 392 Ill. 477, 478, 64 N.E.2d 729, 730 (1946). 

111 Jd, at 479, 64 N.E.2d at 730-31. 

112 133 Ill. 65, 67, 24 N.E. 553 (1890). See discussion at p. 889 supra. 
118 Jd, at 71, 24 NE. at 555. 

114 76 Ill. 57 (1875). 
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Prior to the abolishment of tenancies by the entirety, an 1855 deed in 
which the grantees were a husband, his wife, and their daughter was held, 
in effect, to create in the husband and wife a tenancy by the entirety as to 
an undivided one-half and a tenancy in common relationship between them 
and the daughter who acquired an undivided one-half as tenant in common.!"5 
Upon the death of the husband, the wife and daughter became tenants in 
common as to the whole. 

When one joint tenant makes an agreement to, or does, convey the 
property jointly owned or his interest therein, the joint tenancy is terminated 
as to his interest and a tenancy in common is created between the new owner 
and the remaining owners.1!@ Likewise, an involuntary transfer of a joint 
tenant’s interest destroys the unities of time and title, and the interest trans- 
ferred is changed into a tenancy in common with the remaining interests. 

When land was conveyed, with a reservation of twenty acres by the 
grantor without locating them, the grantee became a tenant in common with 
his grantor in the proportion that the twenty acres bore to the whole 
number.!!7 

The court held in Roberts v. Cox ‘18 that one who acquires title to real 
property by conveyance from the widow and adult heirs of an intestate 
becomes a tenant in common with the minor heirs of the intestate. 

Too, when an owner of one lot acquires, by a tax deed, a private alley 
platted for the benefit of five lots adjoining the alley, his title to the alley 
is as a tenant in common with all of the other owners of the five lots.1!® 

The court held in Bracken v. Cooper © that a tenancy in common is 
created by possession and claim of title by one devisee on behalf of himself 
and his brother, as against all persons except one who proves a better title. 

One named as a joint owner in a master’s certificate of sale and in the 
master’s deed, without qualification, is the owner of an equal share as a 
tenant in common.!*1 

In Bails v. Davis 1°? it was held that a deed conveying property “to 
Joseph Kretzer and Mona Kretzer, his wife, during their natural lives and 
after their death to the heirs of said Joseph Kretzer” created a tenancy in 
common during the lives of the named grantees, with a remainder in fee 
to Joseph Kretzer. 


115 West Chicago Park Comm'rs v. Coleman, 108 Ill. 591 (1884). 

116 Manias v. Yeck, 11 Ill. 2d 512, 144 N.E.2d 596 (1957); Klouda v. Pechousek, 
414 Ill. 75, 110 N.E.2d 258 (1953); Naiburg v. Hendriksen, 370 Ill. 502, 19 N.E.2d 348 
(1939); Lawler v. Byrne, 252 Ill. 194, 96 N.E. 892 (1911). 

117 Gill v. Grand Tower Mining Co., 92 Ill. 249 (1879). 

118 259 Ill. 232, 102 N.E. 204 (1913). 

119 Goralski v. Kostuski, 179 Ill. 177, 53 N.E. 720 (1899). 


120 80 Ill. 221 (1875). 
121 Shinn v. Shinn, 91 Ill. 477 (1879). 


122 241 Ill. 536, 538, 89 N.E. 706 (1909). 
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A devise of real property to three named children and “to the heirs 
of their bodies begotten” was held, in Hartwick v. Heberling, to create 
by reason of then section 6 of the Conveyances Act !*4 an estate in common 
for the lives of the children, with a remainder in fee simple in the heirs of 
their bodies. But for the statute mentioned, a tenancy in common in fee 
tail would have been created. 


Cases Concerning Unequal Contributions to Consideration 


It seems that, in general, the cases of interest in connection with joint 
tenancies, in this type of situation, are of equal interest with reference to 
tenancies in common. 

In Keuper v. Mette,!*5 the contention was that the interests of the ten- 
ants in common were different than was apparent from the deed and it was 
urged that the parties so claiming had the burden of proving what interest 
they acquired. The court stated that there is a presumption that, “Where 
a conveyance is made to two or more parties, without designating the pro- 
portion each is to take, the law presumes that they were intended to take 
equal shares, and they will be considered tenants in common with equal 
interests.” Concerning the claim that the wife of one grantee, who was 
not herself a grantee in the deed, had furnished the money to pay for one- 
third of the property and, therefore, had an interest in the property, the 
court quoted the following from Pomeroy’s Equity Jurisprudence: 


“Where the trust does not appear on the face of the deed or other 
instrument of transfer, a resort to parol evidence is indispensable. It is 
settled by a complete unanimity of decision that such evidence must be 
clear, strong, unequivocal, unmistakable, and must establish the fact of 
payment by the alleged beneficiary beyond a doubt. Where the pay- 
ment of a part only is claimed, the evidence must show, in the same clear 
manner, the exact portion of the whole price which was paid.” 16 


The court held that on the evidence no trust existed and that the tenancy 
in common was validly created by the deed. 

Where 127 a wife had admitted in a bill for divorce that her husband was 
“owner in fee simple in his own right of the property . . . and she was then 
possessed in no property,” these admissions were competent evidence and 
it was determined that she obtained no interest in the property as a tenant 
in common with her husband by virtue of being a joint vendee with him 
in the contract for purchase. Her husband was declared to be the equitable 
owner of the property. The court referred to the presumption discussed in 


123 364 Ill. 523, 526, 4 N.E.2d 965, 967 (1936). 
124 Int, Rev. StaT. c. 30, § 5 (1935). 
125 239 Ill. 586, 88 N.E. 218 (1909). 
126 4 PoMEROY, Equity JURISPRUDENCE § 1040, at 82-84 (Sth ed. 1941). 
127 Osborne v. Osborne, 325 Ill. 229, 231, 156 N.E. 306, 307 (1927). 
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the Keuper case but held it not to be evidence in itself. The court said, 
“As soon as evidence is produced which is contrary to the presumption 
which arose before the contrary proof was offered the presumption vanishes 
entirely.” 1278 

Also, in Sturdyvin v. Ward,!*8 the court determined the presumption 
as to equal interests by tenants in common to be overcome by the evidence. 

When it was urged that a mother had conveyed an undivided one-third 
interest to her daughters merely as a basis for a partition action, the court !*° 
held that, although the daughters paid no consideration for the deed, natural 
affection was an adequate consideration and the evidence failed to prove 
that they did not own the equitable estate. 


PERSONAL PROPERTY 


The discussion of the creation of joint interests in personal property will 
be presented somewhat differently. The various types of personal property 
will be considered separately. 

Today the creation of joint tenancies with right of survivorship in per- 
sonal property is controlled by section 2 of the Joint Rights and Obligations 
Act.!8° In regard to a few specific types of personal property, other statutes 
undoubtedly take precedence over section 2. Thus, shares of a credit union 
may be issued in the names of two or more persons in joint tenancy pur- 
suant to section 8 of the act in relation to credit unions;!*! and joint with- 
drawable capital accounts in savings and loan associations and in other asso- 
ciations within the scope of the act in relation to savings and loan associa- 
tions may be created pursuant to section 4-10 of that act.!8? Bearing upon 
one aspect of the creation of joint tenancies in personal property is sec- 
tion 2.1 of the Joint Rights and Obligations Act,!** which authorizes the 
creation of a statutory estate having all the effects of a common-law joint 
tenancy estate, even though the unities of time and title are not present be- 
cause one or more of the transferees are also the transferors. 

The opening paragraph of section 2 of the Joint Rights and Obligations 
Act reads as follows: 


“Except as to executors and trustees, and except also where by will or 
other instrument in writing expressing an intention to create a joint 


1278 Tq, at 231, 156 N.E. at 307. 

128 336 Ill. 594, 168 N.E. 666 (1929). 

129 Danville Seminary v. Mott, 136 Ill. 289, 28 N.E. 54 (1891). 
180 Tr1, Rev. Stat. c. 76, § 2 (1959). 

131 T}], Rev. StaT. c. 32, § 496.8 (1959). 


182 Tr, Rev. Stat. c. 32, § 770 (1959). See also Inu. Rev. Srat. c. 32, § 952 (1959), 
for a similar provision relating to the issuance of shares, share accounts, and accounts 
in the joint names of two or more persons by savings and loan and federal savings and 
loan associations. 


133 Tyr. Rev. Strat. c. 76, § 2.1 (1959). 
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tenancy in personal property with the right of survivorship, the right 

- or incident of survivorship as between joint tenants or owners of per- 
sonal property is hereby abolished, and all such joint tenancies or 
ownerships shall, to all intents and purposes, be deemed tenancies in 
common; provided, that the foregoing shall not be deemed to impair 
or affect the rights, privileges and immunities, as set forth in the follow- 
ing provisos, (a), (b), (c) and (d).” 


The general rule established by this opening paragraph is that the right of 
survivorship as between joint tenants of personal property is abolished and 
all such joint tenancies are deemed to be tenancies in common. A proviso 
is added that this opening paragraph shall not affect the interests set forth 
in provisos 2(a), 2(b), 2(c), and 2(d), and two exceptions to the general 
rule are enumerated. 

The provisos 2(a), 2(b), 2(c), and 2(d) pertain to joint bank accounts, 
to bonds, shares of stock, and other evidences of indebtedness issued to two 
or more persons as joint tenants, and to proceeds paid to a county treasurer 
pursuant to condemnation proceedings as compensation for real property 
when the title is held in joint tenancy; a further proviso pertains to United 
States obligations payable to two or more persons. 

One of the exceptions to the abolishment of joint tenancies with the 
right of survivorship refers to executors and trustees. This fills an obvious 
need for the administration of trust and decedents’ estates. Of more interest 
is the other exception, which is applicable when there is an expressed 
written intention to create a joint tenancy in personal property with the 
right of survivorship. Although the language of this exception is clear, it 
has given rise to some serious problems of construction.!** 

The policy evidenced by this statute, of looking disfavorably upon joint 
tenancies in personal property and tolerating their existence only as an 
exception to the general rule, is not new in Illinois. The common-law rule 
permitting personal property to be held in joint tenancy 15 very early was 
abrogated in Illinois by the act of 1821.4%* Although this statute was not 
specific as to the types of property to which it applied, it was held to have 
application to personal as well as real property.18? It went much further 
than the present day statute in that it abolished the common-law estate of 
joint tenancy, and with no exceptions, prohibited its creation by will, deed, 


134 In re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949); Johnson v. Mueller, 
346 Ill. App. 199, 104 N.E.2d 651 (4th Dist. 1952). 

1352 BLACKSTONE, COMMENTARIES 399; Morley v. Bird, 3 Ves. Jun. 629, 30 Eng. 
Rep. 1192 (1798). Originally, joint tenancies were confined to interests in real estate, but 
it became settled at an early date that personalty could also be held in joint tenancy. 
Greenwood v. Commissioner, 134 F.2d 915 (9th Cir. 1943). 

136 T]], Rev. Laws 1833, at 473. See discussion at p. 888 supra. 

137 Hay v. Bennett, 153 Ill. 271, 38 N.E. 645 (1894). 
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or contract.'*8 There were no material changes in this law as it pertained to 
personalty until 1917, when a proviso was added permitting payment by a 
bank to any one of the two or more persons in whose names a joint bank 
account had been opened, whether the others be living or dead.!8® The 
language of this proviso was almost identical with that of section 2(a) today. 
In 1919 the statute was repealed and a new act passed with language sub- 
stantially the same as that in the present day opening paragraph of section 2 
and in proviso 2(a).*° Subsequently, at various times, the other provisos 
were added. 

When personal property is not of such type as to be included within 
any of the provisos of section 2, the problem of how to create an estate of 
joint tenancy in that property is simply one of complying with the require- 
ments specified by the exceptions set out in the first paragraph of section 2. 
Except for property held by a trustee or executor, such requirements are 
embodied in the words, “by will or other instrument in writing expressing 
an intention to create a joint tenancy in personal property with the right 
of survivorship.” The Illinois Supreme Court has construed these words to 
mean that there must be: (a) an instrument in writing, (b) an expressed 
intention to create a joint tenancy with right of survivorship, (c) a descrip- 
tion of the property, parties, and object of the instrument adequate to 
identify each, and (d) a transfer of title to the personal property; if the 
property is currency, the amount must be specified at the time title passes.141 
The person claiming personal property as the survivor of a joint tenancy 
has the burden of showing he comes within the exceptions permitting the 
incident of survivorship.!4? 

Considering the nature of the joint tenancy estate, these four require- 
ments seem logically to be implied in the statutory language. The necessity 
for a written instrument is clearly set out in the statute, as is also the necessity 
for the expression of an intention to create a joint tenancy with the right 
of survivorship. It is important to note, however, that there must be an 
expressed intention that the parties are to enjoy the right of survivorship, 
the mere expression of an intention to create a joint tenancy not being 
sufficient.'** Traditional concepts of property law involving joint tenancy, 
render reasonable the requirement of a transfer so that all the parties actually 
become co-owners. Inherent in the nature of a transfer of title are the 
requirements of language evidencing that there is in fact a transfer of title 


138 Tl], Rev. Stat. 1845, at 299; Illinois Trust & Sav. Bank v. Van Vlack, 310 Ill. 185, 
141 N.E. 546 (1923). 

139 T]], Laws 1917, at 557. 

140 T]]. Laws 1919, at 633. 

141 In re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949). 

142 J, at 210, 88 N.E.2d at 664. 

143 David v. Ridgely-Farmers Safe Deposit Co., 342 Ill. App. 96, 95 N.E.2d 725 
(3d Dist. 1950). 
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and a description adequate to determine what property is transferred by 
whom to whom. Although these requirements have caused disappointment 
to some who have attempted to create joint tenancies with the right of sur- 
vivorship in safety deposit boxes,!** they should not cause undue trouble or 
harm in creating joint tenancies in most types of personal property. 

The coexistence of the four common-law unities of time, title, interest, 
and possession has been held essential for the creation of a joint tenancy in 
personal property pursuant to the first paragraph of section 2.145 This 
appears to be a valid conclusion because, regardless of what the provisos in 
section 2 may accomplish for joint bank accounts and shares of stock in 
joint names, the first paragraph of section 2 does no more than permit two 
exceptions to the general rule abolishing joint tenancies; it does not create 
a statutory joint tenancy but only permits common-law joint tenancies to 
exist when the intention to create such joint tenancies is manifested in the 
manner prescribed by the statute. If a transfer is ineffective to create a 
joint tenancy by reason of want of one of the unities, it will create a tenancy 
in common, provided that there is an actual transfer of title.1** 

Much of the difficulty of complying with the four common-law unities 
was obviated in 1953 by the enactment of a statute permitting the creation 
of an estate having all the effects of a common-law joint tenancy estate 
even though one or more of the transferees named in the instrument trans- 
ferring ownership is also one or more of the transferors.!47 When there is 
compliance with the statutory provisions, there is no necessity for a person 
holding title to pass it through a “straw man” in order to vest title in himself 
and another as joint tenants. A source of difficulty, however, lies in the fact 
that section 2.1 requires a declaration negating tenancy in common, while 
such declaration is not necessary to come within the exception permitting 
joint tenancies in the first paragraph of section 2. The unwary attorney 
who, in drafting his “instrument in writing,” complies with the require- 
ments of the first paragraph of section 2, but does not use appropriate 
language to make section 2.1 applicable, will not create a joint tenancy in 
personal property if all four common-law unities do not coexist. It can 
be argued that the use of the exact statutory language is not necessary, and 
the cases so holding in regard to the creation of a joint tenancy in real 


144 ] Did, 
145 [bid, 
146 In re Estate of Wilson, supra note 141. 


147TLy. Rev. Stat. c. 76, § 2.1 (1959): “Whenever a transfer of tangible or in- 
tangible personal property shall be made in which the estate or interest created shall be 
declared to be an estate or interest not in tenancy in common, but in joint tenancy with 
right of survivorship, notwithstanding the fact that the transferor is or the transferors 
are also named as a transferee or as transferees, the estate or interest so created shall 
have all of the effects of a common law joint tenancy estate. 

“This section shall not apply to nor operate to change the effect of any transfer 
made prior to the effective date of this amendatory Act.” 
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estate pursuant to section 1 of the Joint Rights and Obligations Act may 
be cited as persuasive authority.14® However, since section 1 does not create 
a new statutory estate, but merely permits the creation of a common-law 
joint tenancy, these cases may not be conclusive as to section 2.1, which 
does provide for a new statutory estate, one which has all the effects of a 
common-law joint tenancy estate. Also, the court has shown a disposition 
to require the use of the exact statutory language to create a joint tenancy 
in personal property with right of survivorship pursuant to the first para- 
graph of section 2.14 Therefore, it cannot be assumed that the benefits of 
section 2.1 can be obtained by the use of anything less than the language 
prescribed. 

At common law it is possible to create the estate of joint tenancy in all 
types of personal property, corporeal or incorporeal, that are subject to 
being held in severalty.!*° Since section 2 applies to all personal property 
without limitation, the common-law rule still controls. Therefore, the bene- 
ficial interest under a land trust, being personalty,!*! can be held in joint 
tenancy when such estate is created in compliance with the requirements of 
the first paragraph of section 2. No problems involving the effective creation 
of joint tenancy in such beneficial interest have been litigated, and it does 
not seem that this device for holding real property has any special joint 
tenancy problems connected with it. 


Automobiles 


The preceding comments are applicable to create a joint tenancy in an 
automobile with the right of survivorship, the controlling law in such case 
being the statute under discussion, viz., the first paragraph of section 2 and 
section 2.1 of the Joint Rights and Obligations Act. Naturally, strict com- 
pliance with the statutory language is the safe way of accomplishing the 
desired result. The Attorney General has rendered an opinion that an auto- 
mobile title in the names of Elmer H. Hopkins and/or Marie E. Hopkins 
does not create a joint tenancy with right of survivorship.15? The Attorney 
General was also of the opinion that in order to create a joint tenancy in 
an automobile, title to which is in the name of one of the proposed co-owners, 
it is necessary to pass the title through a “straw man” to satisfy the require- 


148 Engelbrecht v. Engelbrecht, 323 Ill. 208, 153 N.E. 827 (1926). 

149 Im re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949). 

150 In re Estate of Vance, 149 Neb. 220, 30 N.W.2d 677 (1948); Barrett v. Barrett, 
134 N.J. Eq. 138, 34 A.2d 579 (1943). 

151 Breen v. Breen, 411 Ill. 206, 103 N.E.2d 625 (1952). 

152 T]], Att’y Gen. Op. No. 78 (Dec. 21, 1949). In this opinion the Attorney General 
stated: “I am of the view that the proper way to create joint tenancy would be the 
same as that ordinarily used when a title in joint tenancy is desired in real property, that 
is, that the instrument of title should contain language expressing the intention that the 
property be transferred and held jointly with a right of survivorship.” 
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ment of the unities of time and title.!5% While this step does not today seem 
to be necessary when there is compliance with the requirements of sec- 
tion 2.1, which was enacted after the Attorney General gave his opinion, 
the fact that the Attorney General recognized it as necessary in the absence 
of section 2.1 is still significant. It follows that if there is not compliance 
with the requirements of section 2.1, including the negation of tenancy in 
common, the four common-law unities must be present to create the joint 
tenancy. Therefore, unless the four unities are unquestionably known to 
exist, the safe way for persons desiring to take title to an automobile as joint 
tenants is to use the statutory language of section 2.1 and to spell out the 
intention fully as “John Doe and Mary Doe, not in tenancy in common, 
but in joint tenancy with right of survivorship.” The Secretary of State does 
not require, for the issuance of a title certificate to one claiming as the 
surviving joint tenant, that the original title certificate creating the joint 
tenancy negate tenancy in common.!54 However, the certificate of title 
issued by the Secretary of State is only prima facie proof of ownership,1*® 
and would therefore not be conclusive in a suit between the estate of the 
deceased co-owner and the surviving joint tenant. 


Safety Deposit Boxes 


No special provision is made in section 2 for joint tenancies in safety 
deposit boxes, or their contents, with right of survivorship. The requisites 
for creating a joint tenancy in a safety deposit box were specifically set 
out in In re Estate of Wilson,* wherein the court held that neither a 
printed lease card stamped “as joint tenants with the right of survivorship 
and not as tenants in common” nor a handwritten note placed in the box, 
stating, “there is $37,000 in this box and it is in joint tenancy between my 
wife, Aldah Wilson, and myself, E. G. Wilson, M.D., 6-11-46,” was sufficient 
to create a joint tenancy with right of survivorship in the contents of the 
box. All the property found in the box upon the death of Dr. Wilson had 
belonged to Dr. Wilson and consisted of bearer bonds and $36,896 in cur- 
rency. The court had to determine whether either of the papers constituted 
an “other instrument in writing” within the meaning of that phrase as used 
in the first paragraph of section 2. It pointed out that the person claiming 
personal property as the surviving joint tenant has the burden of proving 


153 TI], Att’y Gen. Op. No. 78 (Dec. 21, 1949). 

154 T etter From Charles F. Carpentier, Secretary of State of Illinois, to C. Malcolm 
Moss and Walter W. Siebert, Dec. 28, 1959. A card index furnished by the Secretary 
of State’s Office lists the following styling as effective to create a joint tenancy with 
right of survivorship: “John Doe and Mary Doe, Joint Tenants With Survivorship 
Rights.” The following stylings are listed as effective to create a tenancy in common: 
“John Doe and Mary Doe; John Doe & Mary Doe; John Doe and/or Mary Doe; John 
Doe or Mary Doe.” 

155 Tn, Rev. Stat. c. 95%, § 3-114(c) (1959). 

156 404 [ll. 207, 88 N.E.2d 662 (1949). 
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that the instrument upon which he relies comes within the exception to the 
general rule abolishing joint tenancies in personal property. To do this he 
must prove that the written instrument expresses an intention to create a 
joint tenancy with right of survivorship; that it transfers the title or owner- 
ship of the personal property; that it describes the property, the parties, 
and the object of the instrument adequately enough to identify each; that, 
if the property is currency, it specifies at the time title passes the amount 
being transferred. The lease card and the note did not qualify because they 
did not convey title to any property. The lease was for the use of an empty 
box and described no property. The note was merely a declaration, not a 
contract, and, furthermore, did not express an intention for the right of 
survivorship. Neither did these instruments create a tenancy in common 
because there was no transfer of title from Dr. Wilson to himself and his 
wife as co-owners. Although the court did not pass upon the question 
directly, it indicated its belief that in order to create a joint tenancy in per- 
sonal property the four unities must coexist. 

Two previous decisions involving the question of joint tenancies in 
safety deposit boxes were not referred to in the Wilson case. In one of 
them 157 the court held that a signature card for a safety deposit box signed 
by two co-renters, with the words “either or the survivor” added thereto, 
was not such an instrument in writing as could be construed to express an 
intention to create a joint tenancy. This conclusion, while reasonable, only 
determined what language failed to meet the minimum statutory require- 
ments. Of more importance is the second reason which the court gave for 
its decision. It held that the existence of the four unities was essential and 
found that most, if not all, of them were lacking. In the other case,15° the 
court held that the contents of the safety deposit box, for which a husband 
and wife had signed a “joint tenancy” agreement, were held in joint tenancy 
and that the survivor took such personal property by right of survivorship. 
The agreement was both elaborate and specific in expressing an intention 
to create a joint tenancy.!5® While this decision has been overruled by the 
Wilson case,)® the court’s reasoning is interesting for comparison with that 
of the court in the Wilson case. Accepting without hesitation the proposi- 
tion that the agreement must pass title to the property in order to create the 
joint tenancy, the court found that the property was in the possession of 
each of the co-renters, and that the language of the rental agreement, con- 


157 In re Estate of Jirovec, 285 Ill. App. 499, 2 N.E.2d 354 (1st Dist. 1936). 

158 Im re Estate of Koester, 286 Ill. App. 113, 3 N.E.2d 102 (1st Dist. 1936). 

159 The agreement read in part: “‘[AJll property at any time heretofore now or 
hereafter placed or contained in said safe or in any safe for which said safe may be 
exchanged now does and shall, so long as it is contained therein, belong to the lessees 
jointly as joint tenants with right of survivorship therein.’” Id. at 114, 3 N.E.2d at 102. 

160 David v. Ridgely-Farmers Safe Deposit Co., 342 Ill. App. 96, 95 N.E.2d 725 
(3d Dist. 1950). 
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strued as the parties themselves apparently construed it, judging by their 
actions in placing items in and removing other items from the box, both 
individually and together, was intended to create a joint tenancy with the 
right of survivorship. Apparently title to each item of personal property 
passed to both of them as joint tenants at the time it was placed in the 
box, by virtue of the one written instrument executed at the time the box 
was rented. The court ignored the question of the necessity for the four 
unities. If one accepts the contention that each co-renter has possession of 
the property in the box, it is not difficult to accept the proposition that title 
passes as soon as such possession is received, assuming the parties so intend; 
nor is it offensive to conclude that one agreement should apply to several 
items of property placed in the box at different times, if the agreement states 
it is meant to apply to them. 

In the Wilson case the court was influenced in reaching its decision by 
the conviction that it was bad public policy to permit the creation of a 
joint tenancy in chattels not readily ascertainable and fluctuating from time 
to time. The transfer of title would be secret and the court apparently felt 
that this device would be used to defraud creditors. It stated that the note 
placed in the box by Dr. Wilson, even if otherwise sufficient, would be in- 
effective to accomplish what the parties desired because the formalities re- 
quired by the Statute of Frauds !*4 had not been followed. This part of the 
decision is somewhat ambiguous, and although it is susceptible to the in- 
terpretation that no joint tenancy can be created in personal property which 
is the subject of a gift unless there is compliance with the Statute of Frauds, 
such interpretation, it is believed, will not be adopted. 

In In re Estate of Brokaw,'®? wherein admittedly the safety deposit box 
lease agreement did not create a joint tenancy with right of survivorship, 
it was held that neither was such an estate created by a letter 1®° from one 
of the co-renters to the other, although the letter described the items in the 
box and explained that the box was placed in joint ownership because of the 
survivorship incident attached thereto. The court stated that the requisites 
outlined in the Wilson case had not been met; that the letter was merely a 
declaration by one of the co-renters of what he thought the rental agreement 
meant. 

That an intention to create a joint tenancy in a safety deposit box with 


161 Int, Rev. Stat. c. 59, § 6 (1959): “Every conveyance of goods and chattels on 
consideration not deemed valuable in law shall be taken to be fraudulent, unless the 
same be by will duly proved and recorded, or by deed in writing duly acknowledged 
or proved, and recorded as in the case of deeds of real estate, or unless possession shall 
really and bona fide remain with the donee.” 

162 339 Ill. App. 353, 90 N.E.2d 300 (1st Dist. 1950). 

163 The letter read in part: “ ‘My idea in having the box in joint ownership was that 
if I did not get back I wanted you to have what is in there.’” Jd. at 356, 90 N.E.2d at 
302. 
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the right of survivorship without compliance with the statutory require- 
ments as explained in the Wilson case is ineffective was reaffirmed in Illinois 
Public Aid Comm'n v. Stille,6* the most recent decision on the subject. In 
that case the proceeds from the sale of real estate, which had been owned 
by the husband and wife as joint tenants, were immediately after the sale 
placed in a safety deposit box leased by both. The lease agreement, only 
part of which is set out in the opinion, stated that the property placed in 
the box “‘is the joint property of both lessees and upon the death of either 
passes to the survivor.” The intention to create a joint tenancy seems evi- 
dent from the circumstances and the language of the agreement, but the 
court held that no joint tenancy was created.1® It stated that since the 
lease agreement does not establish rights among the lessees, but only between 
the lessees as a group and the lessor, such a lease is not an “instrument in 
writing” within the meaning of the statute. The court seemed to direct its 
statement to all safety deposit box lease agreements. Based upon the court’s 
reasoning it would follow that, unless such agreement is more than just a 
lease agreement, regardless of the language used, it will be deemed insufficient 
to create a joint tenancy with right of survivorship. 

In the Wilson case the court only hinted that it was essential for the 
existence of a joint tenancy, that the four unities exist. Later, in David v. 
Ridgely-Farmers Safe Deposit Co.,®* the court took the hint from the 
Wilson case and cited the absence of the four unities as one of the reasons 
for its decision that the safety deposit box lease agreement failed to create 
a joint tenancy in the contents of a box leased by plaintiff’s wife and her 
mother. Section 2.1 had not as yet been enacted at the time the decision 
was rendered, and since the daughter’s interest in the currency found in 
the box upon her death was acquired prior to the time that her mother 
could possibly make claim to it, and from a different source, the unities 
of time and title did not exist. The daughter exercised exclusive control 
over the box, so the unities of interest and possession were also missing. 
Finding there had been no transfer of title to the property, the court held 
that the ineffective attempt to create a joint tenancy did not result in the 
creation of a tenancy in common. The necessity for the four unities prob- 
ably makes it conclusive that the courts will not accept any box lease 
arrangement as effective to create a joint tenancy in the contents of the 
box. The word “contents,” with its connotations of uncertainty, equivoca- 
tion, flux, and secrecy, largely explains the underlying reason for this result. 
While section 2.1 makes it possible to have a statutory joint tenancy with- 


164 14 Tll. 2d 344, 153 N.E.2d 59 (1958). 

165 Justice Bristow stated, as dictum, that even if a joint tenancy had been created, 
it would not have the incident of survivorship, which incident was abolished by § 2. 
He expressed the opinion that § 2 addresses itself solely to the incident of survivorship 
and otherwise has no application in determining the nature of the estate created. 


166 342 Ill. App. 96, 95 N.E.2d 725 (3d Dist. 1950). 
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out the unities of time and title, it is unlikely the other unities will be found 
to exist, because one party can appropriate all or part of the contents of 
the box without accounting to the other co-owners.!® 


Bank Accounts 


The first paragraph of section 2, abolishing joint tenancies with right 
of survivorship with the exceptions heretofore discussed, ends with the pro- 
viso “that the foregoing shall not be deemed to impair or affect the rights, 
privileges and immunities, as set forth in the following provisos, (a), (b), 
(c), and (d).” The question arises as to whether the first paragraph has 
application to those situations covered by provisos 2(a), 2(b), 2(c), and 
2(d) to the extent that it does not impair or affect the rights, privileges, 
and immunities set forth therein. An answer to this question is not easily 
produced, and an attempt to answer it will be more meaningful if preceded 
by a preliminary discussion of some pertinent cases. 

Proviso 2(a) reads: 


“When a deposit in any bank or trust company transacting business 
in this State has been made or shall hereafter be made in the names of 
two or more persons payable to them when the account is opened or 
thereafter, such deposit or any part thereof or any interest or dividend 
thereon may be paid to any one of said persons whether the other or 
others be living or not, and when an agreement permitting such pay- 
ment is signed by all said persons at the time the account is opened or 
thereafter the receipt or acquittance of the person so paid shall be valid 
and sufficient discharge from all parties to the bank for any payments 
so made.” 168 


There are two parts to proviso 2(a), both of which are applicable to a 
deposit in a bank or trust company made in the names of two or more 
persons payable to them when the account is opened or thereafter.'® The 
first authorizes payment by the bank to any one of the persons named as 
owners of the account. The second provides that the receipt of the recipient 
of such payment shall be a valid discharge of the bank for the amount paid 
if all parties have signed an agreement permitting such payment. (For con- 
venience, these two parts of proviso 2(a) hereafter will be referred to as 
part 1 and part 2 respectively.) 

Proviso 2(a) seems to be no more than a bank protection statute. It is 
copied from the New York statute and is the type that has been adopted 


167 Im re Estate of Jirovec, 285 Ill. App. 499, 2 N.E.2d 354 (1st Dist. 1936). 

168 Try, Rev. STAT. c. 76, § 2(a) (1959). 

169 The language apparently covers both checking accounts and savings accounts. 
The decisions have not noted a distinction between the two types of accounts or cer- 
tificates of deposit in regard to questions of joint tenancy, and so their differences will 
be disregarded here. 
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by the majority of states.17 Its language does not purport to create a 
statutory joint tenancy in the account, or any kind of an estate having the 
right of survivorship, or in any way to determine the rights among the 
respective depositors and those claiming through them. However, more 
has been read into the statute by the courts than is actually there.!7 
Although the statute is of a bank protection type, the fact that it is placed 
in the chapter on joint rights and obligations rather than in the chapter on 
banks has been noted as a reason for construing it as doing more than merely 
protecting banks.!7 

The joint bank account with right of survivorship has become a popular 
means of transferring money at death without the formalities of a will and 
the expense and delay of an administration of the decedent’s estate. Seem- 
ingly, it should be easy to create a joint bank account. The two or more 
parties in whose names the account is to be placed simply sign a card fur- 
nished by the bank, on which is printed language designating them as owners 
of the account as joint tenants with right of survivorship and not as tenants 
in common. There is other language on the card paraphrasing proviso 2(a) 
to the effect that the signatories authorize the bank to pay the balance of 
the account, any part of it, or any interest thereon, to any one of the named 
owners without further inquiry and agree that a receipt signed by one of 
them shall constitute a valid release and discharge of the bank for the 
amount paid. However, despite its apparent simplicity, the joint bank 
account, in the words of an oft-quoted understatement by Justice Schaefer, 
“has had an uneasy career in the courts.” 1% 

Each co-owner of the joint bank account has power to withdraw funds 
during his lifetime and upon the death of one co-owner the balance of the 
account belongs to the survivors. Typically, one of the owners of the joint 
bank account in the names of two persons furnishes all the funds for the 
account, while the other one contributes nothing. (The former will here- 
after frequently be referred to as the donor-depositor and the latter as the 
donee or surviving donee.) Since the funds are transferred from one person 
to another, the problem is to explain how this transfer is effected. Several 
theories are advanced, and each has some support in the judicial decisions 
throughout the country.!7* These theories would explain the transfer of 
ownership by the law of joint tenancy, gifts, contracts, or trusts. However, 
each theory has some deficiency. With the joint tenancy theory, there must 


170 Kepner, Five More Years of the Joint Bank Account Muddle, 26 U. Cu. L. 
Rev. 376, 378 (1959). 

171 See discussion at notes 181-88 infra. 

172 Kepner, Five More Years of the Joint Bank Account Muddle, 26 U. Cu. L. 
Rev. 376, 383 (1959). 

173 In re Estate of Schneider, 6 Ill. 2d 180, 183, 127 N.E.2d 445, 447 (1955). 

174 Kepner, The Joint and Survivorship Bank Account—A Concept Without a 
Name, 41 Cauir. L. Rev. 596 (1953). 
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exist the four unities, but since each owner of the account has the power 
to withdraw all or any part of the account without accounting to the others, 
the unities of interest and possession are not present.!7> To effect a gift 
there must be complete relinquishment of control over the suoject matter 
of the gift by the donor, but with a joint bank account the donor retains 
until his death the power to withdraw the balance of the account. The joint 
bank account contract is between the depositors and the bank; it does not 
purport to be a contract between the depositors themselves and, if it were, 
there would be no consideration to support it. The donor-depositor does 
not intend to create a trust or to assume the duties of a trustee, and so to 
designate the account a trust is to disregard the intention of the parties and 
the nature of the bank account. 

The Illinois courts very early became committed to the contract theory. 
However, an inadvertence by the court in an early decision appears to be 
responsible, at least partially, for the acceptance of this theory. In Erwin 
v. Felter,1"* which involved a dispute between the estate of the deceased 
donor-depositor and the surviving donee over the proceeds of several cer- 
tificates of deposit, and which was decided before the enactment of the 
statute relevant to joint bank accounts, the court seemed to rest its decision 
for the surviving donee upon the effective creation by the donor-depositor 
of a common-law joint tenancy. The certificates were delivered to the bank 
as escrowee, and the court found that these certificates, together with the 
bank receipts for them and certain other writings, constituted a contract 
between the donor, donee, and the bank, authorizing the bank to make pay- 
ment to the donee. The implication from the decision is that the contract 
created a joint tenancy with right of survivorship, entitling the donee to 
the funds upon the death of the donor-depositor. The court in reaching 
this conclusion overlooked the statute then in effect abolishing joint tenancies 
and the right of survivorship.!77 Later the same court in Illinois Trust & 
Sav. Bank v. Van Vlack,!"® having had the statute abolishing joint tenancies 
brought to its attention, repented some of its unguarded language in the 
Erwin case about joint tenancies, but still cited that case as authority for 
its decision that the surviving donee, on the basis of the contract with the 
bank, was entitled to the balance of the joint savings account as against the 
estate of the deceased donor-depositor. The acceptance of the contract 
theory, therefore, was prompted by an attempt to justify the decision in 
the Erwin case, which had overlooked the controlling statute. With little 
enthusiasm and no explanation, the court also quoted the statute, which had 
been enacted after the Erwin decision and which was substantially the 


115 Im re Estate of Schneider, supra note 173, at 185, 127 N.E.2d at 448. 
176 283 Ill. 36, 119 N.E. 926 (1918). 
177 TI]. Rev. Stat. 1845, at 299. 

178 310 Ill. 185, 141 N.E. 546 (1923). 
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same as the present day first paragraph of section 2 and proviso 2(a), as 
authority for the application of the right of survivorship to joint bank 
accounts. In a well-reasoned dissenting opinion, Justice Thompson pointed 
out that the part of the statute relevant to joint bank accounts did not 
authorize the creation of a joint tenancy with right of survivorship, but did 
nothing more than protect the bank. He recognized that the part of the 
statute which is now the first paragraph of section 2 permitted the creation 
of a common-law joint tenancy, but this estate required the four unities 
which were lacking in this case. He further concluded that there was no 
contract between the depositors, but only one between the bank and the 
depositors, and that there was no gift because the donor-depositor retained 
control of the property. In Reder v. Reder,1® the court in holding that 
the surviving donee was entitled to the balance of the joint savings account, 
dispensed with all questions of joint tenancy as entirely outside the issue. 
The right of the survivor to withdraw the deposit was the subject of con- 
tract, and so the only question was whether the contract was valid. It did 
not mention the statute since the deposit was made prior to its enactment. 

For many years following the decisions in the three afore-cited cases, 
the Illinois courts refrained from repudiating the contract theory. Until 
1955 no other theory was expressly adopted, and it might even be correct 
to say the courts followed the contract theory until that date. However, no 
court has dared to venture an opinion as to the effect of the first paragraph 
of section 2 and proviso 2(a) upon the joint bank account. It is not definite 
from the decisions whether the statute creates a statutory joint tenancy, 
whether it does no more than impose certain requirements on the contract 
creating a joint bank account with survivorship rights, or whether it accom- 
plishes anything at all. In some cases the court has ignored the statute.1%° 
Before its enactment, a joint bank account with survivorship rights could 
be created,1*! and since its enactment such an account has been created under 
circumstances where the statute did not apply.'®? It appears from some 
decisions that the statute merely defines the requirements of the contract,183 
and it has been recognized that to create a joint tenancy with right of sur- 
vivorship in a bank account is more difficult now than it was prior to the 
enactment of the statute.18* On the other hand, an appellate court has held 


179 312 Ill. 209, 143 N.E. 418 (1924). 

180 Manta v. Kahl, 348 Ill. App. 373, 108 N.E.2d 781 (1st Dist. 1952); Cuilini v. 
Northern Trust Co., 335 Ill. App. 86, 80 N.E.2d 275 (1st Dist. 1948); Schwaan v. 
Schwaan, 320 Ill. App. 287, 50 N.E.2d 861 (1st Dist. 1943); Werkman v. Harms, 232 
Ill. App. 20 (3d Dist. 1924). 

181 Frwin v. Felter, supra note 176; In re Estate of Halaska, 307 Ill. App. 183, 
30 N.E.2d 117 (1st Dist. 1940). 

182 Jy re Estate of Schneider, 6 Ill. 2d 180, 127 N.E.2d 445 (1955). 

183 Im re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949); Im re Estate of 
Mcllrath, 276 Ill. App. 408 (4th Dist. 1934). 
184 Jn re Estate of Crawford, 245 Ill. App. 227 (4th Dist. 1924). 
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that no contract is necessary because the statute, by itself, is the basis for 
~ the creation of survivorship rights.'®° Another appellate court 1** following 
this theory was reversed by the supreme court.'8? Even before 1955 some 
decisions contained overtones of the gift theory.18* The clearest thing about 
these decisions is the complete lack of agreement as to the effect of the 
statute and a reluctance by the courts to face the question of determining 
its effect. 

In 1955 the court, speaking through Justice Schaefer in Im re Estate of 
Schneider,!®® repudiated the contract theory and adopted the gift theory in 
deciding whether the balance of a joint bank account in a federal savings 
and loan association passed upon the donor-depositor’s death to the surviv- 
ing donee or to the donor-depositor’s estate. It was observed that there 
was no consideration to support a contract between the donor-depositor 
and the surviving donee, and that, therefore, the surviving donee’s claim to 
funds had to be by virtue of a bequest or a gift. It could not be by the 
former because there was no compliance with the Statute of Wills. In order 
to remove an impediment to the possibility of making a gift through the 
joint bank account arrangement, the court said that the subject matter of 
the gift is not the funds on deposit in the account but rather an interest in 
the account or a power to deal with the funds on deposit. Thus, there could 
be relinquishment of control of the property by the donor. 

Having accepted the gift theory as the only possible basis for the sur- 
viving donee’s claim, the court held that parol evidence had properly been 
admitted to determine whether the donor-depositor had the donative intent 
essential for perfecting the gift. Under the contract theory, such evidence 
would have been excluded 1 except to prove such fraud, duress, or mis- 
take of fact as would vitiate the contract.1%! From such evidence it was 
determined that the surviving donee did not sustain the burden of proof to 
establish a gift and that, while the deposit agreement created a presumption 
of donative intent, it was not conclusive. At the time this case was decided, 


185 Vaughan v. Millikin Nat’l Bank, 263 Ill. App. 301 (3d Dist. 1931). 

186 Doubler v. Doubler, 343 Ill. App. 643, 100 N.E.2d 761 (2d Dist. 1950) (abst. dec.). 

187 412 Ill. 597, 107 N.E.2d 789 (1952). 

188 Lindner & Boyden Bank v. Wardrop, 370 Ill. 310, 18 N.E.2d 897 (1938); Johnson 
v. Mueller, 346 Ill. App. 199, 104 N.E.2d 651 (4th Dist. 1952); Estate of Williams v. 
Tuch, 313 Ill. App. 230, 39 N.E.2d 695 (1st Dist. 1942); Riley v. Arnold, 278 Ill. App. 
238 (1st Dist. 1934); Werkman v. Harms, 232 Ill. App. 20 (3d Dist. 1924). 

1896 Tll. 2d 180, 127 N.E.2d 445 (1955). 

190 Cuilini v. Northern Trust Co., 335 Ill. App. 86, 80 N.E.2d 275 (1st Dist. 1948). 
The court here refused to concern itself with the elderly donor-depositor’s intention in 
creating the joint account, holding that the surviving donee’s right to the balance of the 
account was determined solely by contract. 

191 state of Williams v. Tuch, supra note 188. Because there was a confidential 
relationship between the elderly donor-depositor and the donee, the former being com- 
pletely under the domination of the latter, the court found that the deposit agreement 
was without legal effect as against the deceased donor-depositor’s estate. 
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no part of section 2 expressly referred to savings and loan associations and 
so the statute was effective, if at all, by virtue of proviso 2(a).!®? Although 
the court seemed to be indifferent as to whether or not the statute did apply, 
the fact that it might not have been applicable renders this case indecisive 
where the statute is involved. However, subsequent decisions 1®* and one 
concurrent decision 1®* on questions within the purview of the first para- 
graph of section 2 and proviso 2(a) have followed the theory of the 
Schneider case. 

The result in the Schneider case was undoubtedly fair, although Justice 
Hershey wrote a vigorous dissenting opinion, because the evidence disclosed 
that the joint account had been opened not for the purpose of making a 
gift but rather for the purpose of making funds readily available to an agent 
for business purposes. This decision has been criticized because in per- 
mitting the admission of evidence to show that a gift was not intended, 
the court was subjecting all joint bank accounts to the possibility of having 
the survivorship incident contested and possibly defeated upon the death 
of the donor-depositor. Even where every precaution has been taken to 
create a joint bank account with survivorship rights in compliance with the 
statutory provisions, there still remains the element of uncertainty because 
the surviving donee might be forced to sustain the burden of proving 
donative intent. Nevertheless, it is submitted that the decision was legally 
correct and sound from a practical viewpoint. While a contract does exist 
between the donor-depositor and the bank creating a debt,!® the donee’s 
right to this debt is not by virtue of the contract itself, but by virtue of a 
gift of the debt from the donor-depositor. The contract can provide that 
the bank’s obligation will be discharged if it makes payment to the donee, 
but as between the donee and donor-depositor the funds paid to the donee 
are only what the donor intended them to be. They might be a gift or 
they might be the funds of a principal in the hands of an agent. 

Even though the joint bank account agreement permits any of the named 
owners to withdraw the balance of the account at any time, practically this 
is not what the donor-depositor intends. Usually he intends either that the 
donee not make any withdrawals or else that he make only such withdrawals 
as are necessary for limited purposes. The courts have recognized this in- 
tention; so where a wife who is about to be divorced from her husband, 
beats him to the bank, and withdraws the entire balance of their joint bank 


192 Proviso 2(c) which is very similar to proviso 2(a) now expressly includes 
federal and state savings and loan associations. 

193 Jy re Estate of Sneider, 12 Ill. App. 2d 485, 139 N.E.2d 863 (1st Dist. 1957) 
(abst. dec.); In re Estate of Deskovic, 21 Ill. App. 2d 209, 157 N.E.2d 769 (1st Dist. 
1959); Leaf v. McGowan, 13 Ill. App. 2d 58, 141 N.E.2d 67 (1st Dist. 1957). 

194 Scanlon v. Scanlon, 6 Ill. 2d 224, 127 N.E.2d 435 (1955). 
195 People v. McGraw Elec. Co., 375 Ill. 241, 30 N.E.2d 903 (1940). 
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account, the courts have held that she must share with him. If their 
~ rights were to be determined solely by the agreement with the bank, the 
wife should be allowed to keep the entire balance. But the agreement is not 
considered to be sacrosanct when it is obviously contrary to the intention 
of the parties. Where a judgment creditor commences a garnishment action 
against a bank, which answers that the judgment debtor holds money in a 
joint bank account, the other owner of the joint account has the right to 
prove what part, if any, of the funds belong to him," although the burden 
is upon him to prove his ownership.!®8 Here again the contract with the 
bank permitting the judgment debtor to withdraw the entire balance of the 
account is not decisive of ownership. There is uncertainty with using the 
joint bank account as a means of making a gift, but the same uncertainty 
exists whenever a person makes a gift, the degree of uncertainty depending 
upon the circumstances under which the gift is made. 

Section 4-10 of the Illinois Savings and Loan Act 1 was not in effect 
at the time the Schneider case was decided. Since this section creates a stat- 
utory interest with right of survivorship, it is likely that, if it had been in 
effect, it would have been more difficult for the court to find in favor of 
the estate of the deceased donor. A common-law joint tenancy must be 
created by grant or purchase.?° When a claim is based on the survivor- 
ship incident of a common-law joint tenancy, which was created by gift, 
the claim can be destroyed by proof that there was no gift.2°! But where 
a statutory joint tenancy is created by compliance with the terms of the 
statute, it does not seem that the right of survivorship can be destroyed even 
if in fact there was no act of the parties effecting a transfer. However, a 
court might apply the law of trusts to protect the estate of the donor- 
depositor. 

As previously mentioned, there has been no judicial determination of 
what effect the first paragraph of section 2 and proviso 2(a) has upon the 


196 Swofford v. Swofford, 327 Ill. App. 55, 63 N.E.2d 615 (4th Dist. 1945); Gercke 
v. Gercke, 331 Ill. 413, 163 N.E. 323 (1928); Scanlon v. Scanlon, supra note 194. See 
Kepner, Five More Years of the Joint Bank Account Muddle, 26 U. Cu. L. Rev. 376, 
396 (1959). 

197 Leaf v. McGowan, supra note 193. 

198 [ bid, 

199 Trt, Rev. Stat. c. 32, § 770(a) (1959): “If two or more persons opening or 
holding a withdrawable capital account shall execute a written agreement with the asso- 
ciation providing that the account shall be payable to any or the survivor of them, the 
account, and any balance thereof which exists from time to time, shall be held by them as 
joint owners with right of survivorship and, unless otherwise agreed, any payment by 
the association to any of such persons shall be a complete discharge of the association’s 
obligation as to the amount so paid.” 

200 Deslauriers v. Senesac, 331 Ill. 437, 163 N.E. 327 (1928). 

201 Petri v. Rhein, 162 F. Supp. 834 (N.D. Ill. 1957); see also the cases discussed 
under the real property section of this article, where a resulting trust was held to exist 
under certain circumstances when one joint tenant furnished no consideration. 
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joint bank account. With the shift from the contract theory to the gift 
theory, this. question becomes more confused. The courts have been torn 
between a statute that is only designed for protection of banks and a strong 
desire to approve the survivorship aspect of the joint bank account. 

The difficulty of determining the effect of this statute can be appre- 
ciated when considering the difficulty the courts have had in deciding which 
part of the first paragraph of section 2 and of proviso 2(a) controls the 
creation of a joint bank account. It has been held that the first part of 
proviso 2(a) permitting the bank to make payment to any one of those in 
whose name a joint account is opened preserves the right of survivorship 
to the joint depositors and that neither the writing mentioned in the second 
part of proviso 2(a) nor the writing mentioned in the first paragraph of 
section 2 is necessary.2°? In another case a writing was held sufficient as 
being in compliance with that agreement described in the second part of 
proviso 2(a).7°% In Johnson v. Mueller,?* the court held that a certificate 
of deposit made out to J. J. and/or K. M., and payable to the order of 
either or the survivor, created a survivorship interest even though neither 
the donor-depositor nor the surviving donee had signed a contract of any 
kind. The agreement required by the second part of proviso 2(a) was held 
to be merely for the acquittance of the bank, and the court stated it was 
necessary only to provide an instrument in writing as required by the first 
paragraph of section 2. The signature of neither party was held to be 
necessary for such written instrument. 

Doubler v. Doubler ® is the most recent pronouncement on the con- 
struction of the statute. In this case the owner of an individual account had 
a cashier of the bank write immediately beside his name on his passbook 
the name of his wife, with the words, “Payable to either of them or the 
survivor with full survivorship rights.” Finding that no survivorship rights 
were created, the court held that the second part of proviso 2(a) required an 
agreement signed by both the donor-depositor and the donee permitting pay- 
ment to the survivor. The implication from the opinion is that compliance 
with the requirement for either a writing in the second part of proviso 2(a) 
or that in the first paragraph of section 2 will suffice. While the uncertainty 
evidenced by these decisions is disturbing, it should be reassuring to note that 
compliance with all possible controlling parts of the statute is relatively easy. 


Securities 


Two provisos of section 2 deal with securities, and another proviso 
applies specifically to savings bonds and other non-transferable obligations 


202 Vaughan v. Millikin Nat’l Bank, 263 Ill. App. 301 (3d Dist. 1931). 
203 Im re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949). 

204 346 Ill. App. 199, 104 N.E.2d 651 (4th Dist. 1952). 

205 412 Ill, 597, 107 N.E.2d 789 (1952). 
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of the United States. Proviso 2(b) provides that, when a corporation or 
other entity issues or registers shares of stock, bonds, or other evidences of 
indebtedness or of interest in the names of two or more persons as joint 
tenants with the right of survivorship, it may, upon the death of one such 
registered owner, transfer the ownership to the survivors or their order 
without further inquiry and without liability to any other person.?% The 
statute appears to be solely for the protection of the corporation and to be 
applicable only when the shares are issued or registered in joint tenancy by 
the corporation. It does not require a written instrument executed by the 
shareholders. 

Proviso 2(c) provides that when a corporation issues shares of stock, 
bonds or other evidences of indebtedness or of interest in the joint names 
of two or more persons or their survivors, it may pay dividends and make 
payment of any kind on account thereof to any of such persons, whether 
the others be living or not, and if such persons sign an agreement permitting 
such payment, then such payment or the receipt of the person paid shall 
be a valid release and discharge of the corporation.?°? Included within the 
definition of the term “corporation” are federal and state savings and loan 
associations and credit unions. This proviso is very similar to proviso 2(a) 
relevant to joint bank accounts. 

An unnumbered proviso at the end of section 2 provides that if any 
non-transferable United States savings bond or other obligation of the United 
States is issued payable to a designated person with a “payable on death” 


206 Trt, Rev. Stat. c. 76, § 2(b) (1959): “When shares of stock, bonds or other 
evidences of indebtedness or of interest are or have been issued or registered by any 
corporation, association or other entity in the names of two or more persons as joint 
tenants with the right of survivorship, such corporation, association or other entity and 
their respective transfer agents may, upon the death of any one of such registered owners, 
transfer said shares of stock, bonds, or other evidences of indebtedness or of interest 
to or upon the order of the survivor or survivors of such registered owners, without 
inquiry into the existence, validity or effect of any such will or other instrument in 
writing or the right of such survivor or survivors to receive the property, and without 
liability to any other person whomsoever who might claim an interest in or a right to 
receive all or a portion of the property so transferred.” 


207 Itt. Rev. Stat. c. 76, § 2(c) (1959): “When shares of stock, bonds or other 
evidences of indebtedness or of interest are or have been issued in the joint names of 
two or more persoris or their survivors by corporations, including state chartered savings 
and loan associations, federal savings and loan associations, and state and federal credit 
unions, authorized to do business in this state, all payments on account thereof made 
then or thereafter, redemption, repurchase or withdrawal value or price, accumulations 
thereon, credits to, profits, dividends, or other rights thereon or accruing thereto may 
be paid or delivered in whole or in part to any of such persons whether the other person 
or persons be living or not, and when an agreement permitting such payment or delivery 
is signed by all said persons at the time when the shares of stock, bonds or evidences of 
indebtedness or of interest were issued or thereafter, the payment or delivery to any 
such person, or a receipt or acquittance signed by any such person, to whom any such 
payment or any such delivery of rights is made, shall be a valid and sufficient release and 
discharge of any such corporation for the payment or delivery so made.” 
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provision, then upon the death of the designated person such bond or other 
obligation becomes the property of the person named; and, if issued in the 
names of two persons in the alternative, upon the death of either it becomes 
the property of the other. This merely reiterates the existing federal law, 
which would be controlling anyway.?°8 

A decision which has received much attention is Hood v. Common- 
wealth Trust & Sav. Bank,®® which was an action to enforce shareholders’ 
liability. Otto E. Lucius had held certain shares in his own name for a 
period of time and then surrendered them for reissue to him and Belle M. 
Lucius as “joint tenants and not as tenants in common, with the right of 
survivorship.” The decree fixed a liability of $1,000 upon Otto for the 
period he held the stock in his own name and a $1,000 liability on Otto and 
Belle for the period they held the stock jointly. The supreme court had to 
decide whether there was one or whether there were two periods of stock 
ownership. In deciding that there were two periods, it assumed that the 
requirements of section 2 had been met and that a joint tenancy had been 
created in the shares of stock. It then pointed out that to create a joint 
tenancy the four unities must exist, and, therefore, Otto’s interest must 
have been created at the same time as Belle’s. An earlier decision also ex- 
pressed as dictum the opinion that the four unities were essential for a 
joint tenancy ownership of shares of stock.?!° 

The Hood case has since been cited in decisions involving personal 
property other than shares of stock as authority that the four unities are 
essential to create a joint tenancy.?!! But in Petri v. Rhein,?'? it was cited 
as authority for the court’s decision that a joint tenancy had been created 
in shares of stock, which had been transferred by the owner prior to the 
effective date of section 2.1 to himself and his niece as joint tenants. With- 
out explaining how it reached its conclusion, the court stated that section 2 
when read in the light of the Hood case obviated the requirement of the 
“straw man” fiction.?18 While this statement is open to doubt, for practical 
purposes the same result follows today by reason of section 2.1. Further- 
more, the court did not say that the other unities were no longer essential 
to a joint tenancy. In deciding the same case the district court,?!4 whose 
decision was affirmed by the court of appeals, found that proviso 2(b) had 


208 In re Estate of Chittock, 106 N.E.2d 320 (Ohio P. Ct. 1952). 

208 376 Ill. 413, 34 N.E.2d 414 (1941). 

210 People v. Varel, 351 Ill. 96, 184 N.E. 209 (1932). 

211 In re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949); David v. Ridgely- 
Farmers Safe Deposit Co., 342 Ill. App. 96, 95 N.E.2d 725 (3d Dist. 1950). 

212 257 F.2d 268 (7th Cir. 1958). 

218 An earlier case, Walker v. Walker, 369 Ill. 627, 17 N.E.2d 567 (1938), cert. 
denied, 306 U.S. 657, 59 Sup. Ct. 774, in holding that a stock purchased in the joint 
names of husband and wife was held in joint tenancy did not even refer to § 2. 


#14 162 F, Supp. 834 (N.D. Ill. 1957). 
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no relation to the creation of joint tenancies as between the tenants them- 
selves, but was intended only to limit the liability of corporations with 
respect to transfers of jointly held stock. Stating that the shares of stock 
had been transferred in the same manner as had those in the Hood case, the 
court implied that the issuance of new certificates by the corporation to 
the owners as joint tenants supplied the unities of time and title. The court 
then discussed at great length the evidence bearing upon the effectiveness 
of the stock transfers as gifts. It found that the surviving joint tenant had 
sustained the burden of proving that a gift had been made, even though the 
donative intent of the donor was questioned on the grounds that, during the 
donor’s lifetime, the donee had not received any dividends on the stock, 
voted any of the stock, or received any communication from the corpora- 
tions which had issued the stock, and also on certain other grounds, including 
the pledging of the stock as collateral for a loan to the donor and the 
eventual sale of some of the stock to satisfy the loan. While the donor’s 
retention of a great deal of control over the stock did not destroy the gift, 
it is clear that a transfer of ownership is essential for the creation of a joint 
tenancy in shares of stock. 

Since proviso 2(b) does not relate to joint tenancy as between the joint 
tenants themselves, and since it does not mention a written instrument similar 
to that required by proviso 2(a) anyway, the first paragraph of section 2 
seems to be applicable in determining the requisites for creating a joint ten- 
ancy with survivorship rights in shares of stock. The instrument required 
is the one defined in the Wilson case. The requirements of the written 
instrument, enumerated in that case, consisting of an expressed intention to 
create a joint tenancy with right of survivorship, an adequate description of 
the parties, property, and object of the instrument, and a transfer of title 
of the property, are not ambiguous when applied to shares of stock. In 
expressing an intention to create a joint tenancy in shares of stock with 
right of survivorship, use of statutory language, as always, is the safe way. 
Certificates payable to “A. C. Harvey or Elizabeth Harvey,” to “either 
A. C. or E. C. Harvey,” and to “A. C. Harvey and/or E. C. Harvey” have 
been held to be insufficient to create a joint tenancy.*!5 Shares of stock 
can be easily identified, so there should be no problem of description. 
Transfer of title can be a problem, when a gift is involved, as the court 
will go behind the designation of joint tenancy ownership to determine from 
the evidence whether there existed the necessary donative intent and un- 
conditional delivery to perfect the gift. 


215 Harvey v. United States, 185 F.2d 463 (7th Cir. 1950). 








SEVERANCE OF JOINT INTERESTS 
BY FRANK A. REICHELDERFER * 


THE DETERMINATION OF THE EXACT POINT at which a joint 
interest in property is changed to an interest in common or to an interest 
in severalty is important both to the person desiring the change and to the 
person or persons who are affected by the change. The transformation may 
be desired by a creditor to protect a claim against one joint interest. It may 
be desired by all joint owners acting in concert or by one joint owner acting 
against the wishes of the other. 

The elements of a joint tenancy are discussed in another part of this 
symposium.! The destruction of any of the four unities (time, title, inter- 
est, and possession) terminates the joint tenancy. It has been said that any 
type of destruction of a unity is a severance.?, However, the Illinois Su- 
preme Court has defined severance of joint tenancies in the following 
language: 

“A severance means a separation of the interests of the joint tenants, 


a vesting of the interest of one, separated from the interest of the other, 
in some third person.’ 


Joint interests may be terminated other than by severance. All joint 
tenants may, for example, convey their entire interests to a third party. 
This certainly terminates their joint relationship but is not a severance. 


DEATH OF JoINT OWNER 


Another form of termination of joint interests which is not technically 
classified as a severance results from the death of one of the co-owners. 
Obviously, the death of one joint tenant will destroy the unities of title 
and possession. The distinguishing characteristic of a joint tenancy, the 
right of survivorship, operates at the death of one to pass the interest of 
the decedent to the other. There are cases, of course, where the survivor 
of two joint tenants is denied the title to the real property merely because 
he has survived. For example, in Kane v. Johnson,5 the survivor of two 
joint tenants was held to be a trustee of the property for the heirs of the 
deceased joint tenant whose funds had purchased the property. But these 
cases do not involve the termination of joint interests. Rather, they fall 


*FRANK A. REICHELDERFER. B.S. 1940, J.D. 1943, University of 
Illinois; member of the firm of Wilson & Mcllvaine, Chicago, Illinois. 


1See Moss & Siebert, Classification and Creation of Joint Interests, supra p. 883. 
22 TirFany, Law or Rear Property 208-09 (3d ed. 1939). 

3 Tindall v. Yeats, 392 Ill. 502, 510, 64 N.E.2d 903, 906 (1946). 

4See Eckardt v. Osborne, 338 Ill. 611, 615, 170 N.E. 774, 776 (1930). 

5 397 Ill. 112, 73 N.E.2d 321 (1947). 
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into the field of determining whether a joint interest was created at the 
time of the conveyance. In the Kame case, the court stated that a resulting 
trust arose at the moment the legal title was transferred to the two grantees 
and that therefore the unity of interest necessary to the creation of a joint 
tenancy was never present.® 

Until 1951, the Illinois Supreme Court had not been required to decide 
whether the ordinary rule of survivorship should be applied where one 
joint tenant willfully killed his co-owner. In a prior case,’ the court had 
permitted a son to inherit property from his mother, father, and sister, all 
of whom he had killed. This authority seemed too persuasive for the court 
when it was faced with deciding Welsh v. James.’ In the Welsh case, a 
husband killed his wife and was committed to a mental institution. Upon 
his release five years later, the heirs of his former wife sought to impose a 
constructive trust on property which both had owned as joint tenants. The 
court concluded that the husband’s constitutional rights would be violated 
unless he were permitted to hold and enjoy his former wife’s interest by 
the ordinary process of survivorship.® 

The Welsh case undoubtedly bothered the court because it seized the 
first opportunity (four years later) to overrule that decision. The court, in 
the case of Bradley v. Fox,!° imposed a constructive trust for the benefit of 
the murdered wife’s heirs on the wife’s one-half interest which her mur- 
derer-husband sought to succeed to by survivorship. To avoid the con- 
stitutional questions, the court concluded that the felonious act destroyed 
the right of survivorship, so that at the moment of the wife’s death the 
joint tenancy had been severed and a tenancy in common existed. While 
this may seem to be a neat bit of legal reasoning, no one can quarrel with 
the clear equity of the decision. As the court said in the Bradley case: 


“In joint tenancy the contract that the survivors will take the whole 
necessarily presupposes that the death of either will be in the natural 
course of events and that it will not be generated by either tenant 
murdering the other.” 4 


DeEvisE OF Joint INTERESTS 


The interest of a joint tenant ceases at his death. In Eckardt v. Os- 
borne,!2 the supreme court stated that the first joint tenant who dies has no 


6 See Moss & Siebert, Classification and Creation of Joint Interests, supra p. 883. 

T™Wall v. Pfanschmidt, 265 Ill. 180, 106 N.E. 785 (1914). 

8 408 Ill. 18, 95 N.E.2d 872 (1950). 

® The court relied on the constitutional mandates against corruption of the blood 
and forfeiture of estates (Int. Const. art. II, § 11) without a careful analysis. 


107 Tll. 2d 106, 129 N.E.2d 699 (1955). 
11 Jd. at 118, 129 N.E.2d at 705. 
12 338 Ill. 611, 170 N.E. 774 (1930). 
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interest which could be devised by will because his title passes at his death 
by operation of law to the surviving joint owner.’? The argument that 
the execution of a will severs a joint tenancy was rejected by the court in 
Jerzyk v. Marciniak.* Unless some other instrument affects the rights of 
the parties, the surviving joint owner takes the property free from an at- 
tempt by the decedent to dispose of some interest by will.15 


CONVEYANCE 


The method of severance which is traditional to the attorney is the 
conveyance of one joint owner’s interest to a third party. The attorney 
who is asked by his client to destroy the right of survivorship in jointly- 
owned property prepares two deeds; the first from his client to a de- 
pendable nominee, and the second from the nominee back to his client. 
This method of severing a joint tenancy is inexpensive and it is sure to 
accomplish the result intended. The first deed effects the severance. The 
second deed re-establishes title in the former joint owner free from the 
right of survivorship in his co-owner. 

The leading Illinois case which supports the rule of severance by con- 
veyance is Lawler v. Byrne.'® In that case, a wife who was joint tenant with 
her husband conveyed her half interest to her children by a prior marriage. 
After she died, her husband resisted a partition action brought by her 
children on the theory that the statutory joint tenancy was actually a 
tenancy by the entirety, which could not be severed against the wishes of 
one of the owners. The court, in reaching its decision that a severance had 
occurred, stated that tenancies by the entirety had not existed in Illinois 
since the Married Woman’s Act of 1861.17 The clearest statement of the 
general rule is found in Porter v. Porter,*® where the court said: 


“One of the rights of a joint tenant in real property is to sever the 
tenancy by conveyance of his interest, in which event the grantee be- 
comes a cotenant with the remaining joint tenant, and the chief attribute 


18 This rule was reaffirmed in Bonczkowski v. Kucharski, 13 Ill. 2d 443, 150 N.E.2d 
144 (1958). 

14 10 Ill. 2d 529, 140 N.E.2d 692 (1957). 

15 See, e.g.. Bonczkowski v. Kucharski, supra note 13, where the court concluded 
that a joint will executed by joint owners prevented the survivor from disposing of 
the property contrary to the terms of the joint will. The appellate court for the second 
district recently reached the opposite conclusion in the case of In re Estate of Briick, 
24 Ill. App. 2d 77, 164 N.E.2d 82 (1960). The Bonczkowski case was discussed but not 
clearly distinguished. 

16 252 Ill. 194, 96 N.E. 892 (1911). 

1T7In support of the rule that a conveyance by one joint tenant effects a severance, 
see also Ennis v. Johnson, 3 Ill. 2d 383, 387, 121 N.E.2d 480, 482 (1954); Liese v. Hentze, 
326 Ill. 633, 637, 158 N.E. 428, 429 (1927). 

18 381 Ill. 322, 45 N.E.2d 635 (1942). 
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of joint tenancy, viz., the survivor’s right to take the entire interest, is 
thereby destroyed.” 19 


A joint tenant who conveys his interest to a third party effects a 
severance. The original joint tenancy cannot be re-established by a re- 
conveyance of the same interest to the grantor because the unity of time 
will not be present.?° 

A conveyance by one joint tenant of less than all of his interest will 
destroy the joint tenancy. After such conveyance, the unity of interest is 
no longer present. If one joint tenant should convey his entire interest but 
reserve a life estate, the former interests are no longer identical and a 
severance occurs. This principle was recognized in Klouda v. Pechousek,* 
where the court said: 


“‘One joint tenant cannot be entitled to one period of duration or 
quantity of interest in lands, and the other to a different; one cannot 
be tenant for life and the other for years; one cannot be tenant in fee 
and the other in tail.’ . . . A conveyance by one joint tenant of a re- 
mainder interest, reserving a life estate, will sever the joint tenancy.” 2? 


MortTGAGE 


The earliest statement that the execution and delivery of a mortgage 
by one of two joint tenants severs the joint tenancy is found in the 
Lawler case.** This general principle has been approved by later cases.?4 
The reason for the severance is that the mortgage destroys the unity of 
interest.?5 

What is the situation where all joint owners join in the delivery of a 
mortgage? Whether there has been a severance is of no concern to the 
mortgagee because his lien is effective against all of the owners of the prop- 
erty. There is no Illinois case directly in point. Since the unity affected by 
a mortgage is the unity of interest, it would seem clear that there would 
be no severance where all owners joined in the mortgage since the interest 
of each would be identical. This conclusion is approved by the court in 
Illinois Public Aid Comm’n v. Stille.” 


19 Jd, at 326-27, 45 N.E.2d at 637. 

20 Szymezak v. Szymezak, 306 Ill. 541, 138 N.E. 218 (1923). See also Partridge v. 
Berliner, 325 Ill. 253, 156 N.E. 352 (1927). 

21 414 Ill. 75, 110 N.E.2d 258 (1953). 

22 Id, at 80, 110 N.E.2d at 261. 

28 252 Ill. 194, 96 N.E. 892 (1911). 

24 See Illinois Public Aid Comm’n v. Stille, 14 Ill. 2d 344, 153 N.E.2d 59 (1958); 
Tindall v. Yeats, 392 Ill. 502, 64 N.E.2d 903 (1946); Hardin v. Wolf, 318 Ill. 48, 148 
NE. 868 (1925). 

252 AMERICAN Law oF Property 10 (Casner ed. 1952). 

26 Supra note 24. 
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LEASE 


The problem arising when one joint tenant leases his interest to a third 
party is not common. Ordinarily, the lessee does not take possession until 
he has a lease from all of the joint owners. If all owners join in a lease to 
a stranger there will be no severance of the joint tenancy because the inter- 
est and possession of each owner will be identical. 

Whether a severance is effected by one joint tenant’s lease to a stranger 
has been a subject largely for theoretical discussion. It has been said, for 
example: 


“There is an ancient controversy, going back to Coke and Littleton, 
as to whether or not a lease by one joint tenant severs the joint tenancy. 
It is clear that the lease of an undivided interest is valid, but it is not 
clear whether or not the reversion is subject to survivorship. Again, 
the better view would be that the severance is complete because of the 
severance of the unity of interest.” 27 


The only case in Illinois on the subject is Tindall v. Yeats.28 Although 
not necessary to the decision, the court said in that case that the grant of a 
life interest by one joint tenant to a stranger would not effect a severance. 


Contracts To Convey 


An agreement by one joint tenant to convey his interest to a third 
party is another act which results in the severance of a joint tenancy. The 
leading case in Illinois is Naiburg v. Hendriksen.?® That case involved real 
property registered under the Torrens Act.8° One joint tenant had de- 
livered a deed to his grantee but the deed had not been registered at the time 
of the grantor’s death. The grantor’s first wife (from whom he had been 
divorced) claimed title by survivorship. The court held that the deed 
operated under the Torrens Act as a contract to convey and that the 
grantor’s interest had passed to the third party under the doctrine of 
equitable conversion. The surviving joint tenant argued that her survivor- 
ship was a right which intervened prior to the completion of the contract. 
The court said: 


“All that the surviving joint tenant received was a bare legal right. It 
would be unjust in the extreme to hold that this operated to extinguish 
the grantee’s equitable right. Appellant’s right of survivorship was 
limited by her joint tenant’s power of severance.” * 


272 AMERICAN LAw oF Property 10 (Casner ed. 1952). See also 2 Tirrany, REAL 
Property 209-10 (1939). 
28 Supra note 24. 
29 370 Ill. 502, 19 N.E.2d 348 (1939). 
80 Try. Rev. Stat. c. 30, §§ 45-147 (1959). 
$1 370 Ill. at 507, 19 N.E.2d at 351. 
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Not infrequently a husband and wife who own real property jointly 
* find themselves in a position where one has agreed to sell but the other has 
not. If the evidence is convincing that the agreement made was for the 
total interest in the property, the court will deny that a severance has 
occurred.®? But if the evidence shows that one joint tenant agreed to sell 
his interest in any event, the court will permit the purchaser to acquire 
his interest even though the selling owner dies before completing the agree- 
ment.®? In this last instance the severance was complete at the moment the 
agreement was made, so that the other tenant could not claim title by 
survivorship. 

The dangers of qualifying the delivery of deeds by less than all of the 
joint owners with oral or written conditions is apparent. Until the effect 
of the conditions is resolved by a court, the parties are not sure whether 
a severance has in fact occurred. In two cases only three years apart, the 
court came to opposite conclusions although the facts were not substantially 
different. Both cases involved property subject to the Torrens Act and 
deeds by one joint tenant which were unregistered at his death. 

In the first case, the court held that the deed had not in fact been de- 
livered (although it had been recorded but not registered), because the joint 
tenant father had told his son at the time of delivery that the father wanted 
the son to have the property at the father’s death.** Since there had been 
no delivery, the court concluded that severance did not occur and per- 
mitted the wife to take the entire property by survivorship. The second 
case 85 completely ignored the first. Deeds delivered by one joint tenant 
to his children contained the following language: “This deed not to be 
recorded and not take effect until my death.” Again dealing with Torrens 
property, the court held that the deeds amounted to contracts to convey 
(since the deeds were not registered) and that severance occurred when 
the deeds were delivered. 

In both cases the joint tenant was obviously attempting to defeat the 
right of the other joint owner to take the whole of the property at his death. 
The results show how unpredictable the use of unusual attempts at sever- 
ance may prove to be. Certainly the conveyance out to a nominee and back 
to the original joint owner would not have left any room for doubt as to 
the severance. 

We have considered so far the action of one joint owner acting alone 
in contracting to dispose of his interest. If all joint owners act together 
and agree to sell all of the interest in a parcel of real property, just when 
does severance occur? This problem seems to have caused our courts some 


82 Spadoni v. Frigo, 307 Ill. 32, 138 N.E. 226 (1923). 

83 Manias v. Yeck, 11 Ill. 2d 512, 144 N.E.2d 596 (1957). 
$4 Klajbor v. Klajbor, 406 Ill. 513, 94 N.E.2d 502 (1950). 

85 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953). 
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difficulty. The problem here is not one of severance—although that seems 
to be the concern of some of the cases. There can be no actual severance 
because neither joint owner acts adversely to the other. 

In an early case,** a husband and wife who owned real property jointly 
sold it on an installment contract. The husband died before all of the 
purchase price had been paid. The administrator of the husband’s estate 
(who had been appointed at the petition of his creditors) sought to reach 
one-half of the balance of the purchase price due on the contract. The 
court protected the wife, the surviving joint tenant, but used some rather 
loose language to the effect that the doctrine of equitable conversion does 
not apply to joint tenancies.37 This statement is much too broad and has 
been rejected by the later cases.88 Actually, all the court had to say was 
that the contract did not destroy the unity of interest of the joint tenants 
and so a severance had not occurred. The death of the husband extinguished 
his interest which passed to his wife free from the claims of his creditors. 

The supreme court passed on the same problem in the case of Watson v. 
Watson.®® Again the conclusion was reached that the survivor was entitled 
to the whole of the installments not due at the death of the joint tenant. 
There is by no means unanimity of opinion on this problem in other states.*° 
It was inevitable that some one would attempt to extend the rule in the 
Watson case to the situation where all of the purchase price had been paid, 
the title conveyed by the joint owners, but the proceeds not distributed 
at the death of one joint tenant. In Illinois Public Aid Comm'n v. Stille,* 
the surviving joint tenant argued that the Watson case controlled and that 
the incidents of the joint tenancy in the real property attached to the 
proceeds of its sale. The proceeds had been placed in a “joint” bank ac- 
count. The court held, however, that the survivorship rights terminated 
with the completion of the contract and stated: 


“We are, therefore, of the opinion that the rule of the Watson case 
should not be altered but confined to situations where the sale of 
joint-tenancy real estate is not fully executed, and hold that where the 
sale has been completed and the proceeds paid in full, as here, the joint 
tenancy comes to an end. If the parties wish to create a right of 
survivorship in the proceeds of a completed sale, they can easily do 
so by setting up a joint bank account in the manner provided by the 
statute, or by ‘an instrument in writing expressing an intention to 


36 In re Estate of Jogminas, 246 Ill. App. 518 (1st Dist. 1927). 

37 Id. at 520. 

38 Manias v. Yeck, supra note 33; Klouda v. Pechousek, supra note 35; Naiburg v. 
Hendriksen, supra note 29. 

395 Tll. 2d 526, 126 N.E.2d 220 (1955). 

49Some of the discussions of this problem are collected in 2 AMERICAN Law oF 
Property § 6.2 n.17 (Casner ed. 1952). 
41 14 Ill. 2d 344, 153 N.E.2d 59 (1958). 
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create a joint tenancy in personal property with the right of survivor- 
ship.’ ” 4? 


This conclusion was reached by the court after a thorough review 
of the cases in Illinois and elsewhere dealing with this situation where all 
joint tenants contract to sell their real property. The court discussed the 
Watson case at great length and pointed out that the Watson case dealt 
with an installment sale by both joint tenants which had not been com- 
pleted at the death of one co-owner. It reaffirmed its conclusion in the 
Watson case and stated: 


“A somewhat similar situation arises out of a mortgage by one of the 
joint tenants. It has been generally recognized that a mortgage by one 
of two joint tenants will sever the joint tenancy. .. . Where both joint 
tenants join in the mortgage, however, it has been assumed that there 
is no severance and that when the mortgage is released, the joint 
tenancy continues unimpaired.” * 


AGREEMENTS BETWEEN JoINT TENANTS 


There is no doubt about the general rule that a joint tenancy may be 
severed by an agreement made between the co-owners. In Duncan v. 
Suby,** the court said: 


“The rule is that an agreement between joint tenants to hold as 
tenants in common will sever an existing joint tenancy and such agree- 
ment may be inferred from the manner in which the parties deal with 
the property. Thus a joint tenancy may be terminated by mutual 
agreement or by any conduct or course of dealing sufficient to in- 
dicate that all parties have mutually treated their interests as belong- 
ing to them in common.” *5 


In the Duncan case, the court considered a separation agreement which 
preceded a divorce obtained by one of two joint tenants. The agreement 
provided “that each party shall retain his or her one-half interest in the 
home property . . . and if a sale of said property shall be agreed upon by 
both parties, the net proceeds . . . shall be divided equally between these 
parties. . . .”46 The court held that this language was not sufficient to 
indicate an intent to change the joint tenancy into a tenancy in common, 
and stated: 


“We are unable to agree with the contention of appellants that the 
words of the agreement ‘his or her half interest’ were so used as to 
indicate an intention to create a tenancy in common and to sever the 


42 Td. at 355, 153 N.E.2d at 64. 
43 Jd. at 353-54, 153 N.E.2d at 63. 

44 378 Ill. 104, 37 N.E.2d 826 (1941). 
45 Id, at 109, 37 N.E.2d at 829. 

46 Id. at 107, 37 N.E.2d at 828. 
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existing joint tenancy. Such language . . . relates to the interest each 
then had and not to an intent to sever those interests.” 47 


In view of the marital difficulties, it is doubtful that either intended 
his interest should pass to the other. However, the language here used is 
not that unequivocal language needed to remove doubt from the court’s 
mind as to the intention of the parties. 


PARTITION 


A joint tenant has the power to sever the joint estate by a conveyance. 
He also has the right to bring a partition action which will also result in a 
severance. In upholding this right, the court said in Barr v. Barr: 48 


“Where one of two joint tenants conveys to a stranger, a tenancy in 
common is created between the other joint tenant and the purchaser. 
. .. The right to partition, conceding that it destroys the right of 
survivorship in an estate in joint tenancy, is not altogether incon- 
sistent with the right to create an estate in joint tenancy, as insisted 
by appellee. Joint tenants could change an estate in joint tenancy to a 
tenancy in common or to one in severalty .. . at common law. There- 
fore it is not a sufficient objection to a partition of such an estate 
that it destroys the right of survivorship.” * 


But once a partition action is commenced, when does the severance 
occur? In Schuck v. Schuck, a divorced joint tenant died during the 
pendency of a partition suit brought by him against his divorced wife. 
The trial court had entered a decree of partition and ordered a sale of the 
property. The master’s report of sale was awaiting court action when the 
divorced husband died. The divorced wife contended that the joint 
tenancy had not been severed. The supreme court held, however, that the 
decree of partition effected a severance and stated: 


“In construing the effect of a decree or judgment in partition, this 
court has said on numerous occasions that it has no other effect than 
to sever the unity of possession and does not vest in either of the 
cotenants a new or different title. After partition each party has pre- 
cisely the same title which he had before, but that which was a joint 
possession before is turned into a several one.” 5 


JUDGMENTS 


The enforcement of a judgment against one of two joint owners of real 
property has caused difficulty. There is no doubt but that a judgment 
creditor can obtain satisfaction of his judgment out of the interest of the 


47 Jd. at 111, 37 N.E.2d at 829. 
48 273 Ill. 621, 113 N.E. 36 (1916); see also Stromsen v. Stromsen, 397 Ill. 260, 263, 
73 N.E.2d 272, 273 (1947). 
49 273 Ill. at 623-24, 113 N.E. at 37. 
50 413 Ill. 390, 108 N.E.2d 905 (1952). 
51 Jd. at 393, 108 N.E.2d at 906. 
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judgment debtor-joint owner. In Spikings v. Ellis,5? the appellate court 
said: 
“The laws seem to be well settled that a creditor by proper action can 
reach the interest or title to property held by the debtor in joint 
tenancy, if he does it before the life tenant dies, but the same cannot 
be reached after the debtor’s death, because the title then has become 
vested in the other joint tenant.” °8 


At what point in the procedure to enforce a judgment can the creditor 
be assured that the death of the judgment debtor will not affect the at- 
tempted satisfaction of the judgment? In Peoples Trust & Savings Bank v. 
Haas,5* the creditor had perfected a judgment lien on the joint owner’s 
interest and had proceeded no further when the joint owner died. The 
court there held that the surviving joint owner took the title free from 
the judgment lien. Certainly, if the enforcement procedure has reached 
the stage where a sheriff’s deed has been issued to a purchaser at the sale, 
the joint tenancy will be held to be severed. In that case the death of the 
judgment debtor cannot affect the purchaser’s interest. 

In Van Antwerp v. Horan,®* the court considered whether the surviv- 
ing joint tenant should be preferred over a judgment creditor of the de- 
ceased joint tenant when a levy on the debtor’s interest had been made 
prior to death. The argument was made for the creditor that the levy 
reduced the interest in the jointly-owned property by the amount of the 
judgment lien and that the unity of interest was destroyed. In answer the 
court said: 


“There does not appear to have been, by reason of the levy, such 
interference with, or diminution of, the interest of the one joint 
tenant as to enable us to say that there has been a destruction of the 
identity of interest; and such a destruction is necessary before we can 
say that there has been a termination and severance of the joint 
tenancy.” 57 


The court relied on its prior decision in the Haas case, and held that 
the surviving joint owner prevailed. It concluded that since the attaching 
of a judgment lien does not effect a severance, neither would a levy, 


“because of the fact that the levy gives no greater interest than that 
which the judgment creditor already possessed. . . . The interest of the 
judgment creditor and that of a mortgagee are not identical, because, 
as seen, title has been passed between the mortgagor and mortgagee in 
the giving of a mortgage, while the judgment creditor has only ob- 


52 290 Ill. App. 585, 8 N.E.2d 962 (2d Dist. 1937). 

53 Jd, at 593, 8 N.E.2d at 965. 

54 328 Ill. 468, 160 N.E. 85 (1927). 

55 See Johnson v. Muntz, 364 Ill. 482, 4 N.E.2d 826 (1936). 
56 390 Ill. 449, 61 N.E.2d 358 (1945). 

57 Id. at 455, 61 N.E.2d at 360. 
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tained a lien which might or might not ripen into title, and until such 
title has been perfected, there has not been that destruction of the 
unity of interest of the joint tenant which causes a severance of the 
joint tenancy.” 58 


The holding of the court here seems to negative the possibility that 
the unity of interest between joint tenants can be destroyed by a judgment 
lien before the unity of title is destroyed by a sheriff's deed. The court’s 
conclusion that the mortgage cases are not analogous because unity of title 
is the only unity at issue is questionable. In a modified-title theory state, 
the mortgagee has only a lien until default so that there is no change in 
title at the time the mortgage is given. The logical basis for the mortgage 
severance cases is that the unity of interest—not title—is severed at the 
giving of the mortgage. 

Having refused relief to the judgment creditor in the Van Antwerp 
case, the court soon found itself in an even more untenable position. In 
Jackson v. Lacey,5® a sale had been made under a levy but the period of 
redemption had not expired at the death of the joint tenant. The facts 
present an unusual situation because the judgment debtor survived and the 
heirs of the deceased joint tenant argued that a severance had occurred 
because of the sale. But the court held no severance had occurred and 
stated: 


“The quoted holding from the Van Antwerp case can very well be ex- 
tended to include the act of sale, for sale is but another step forward 
toward a divestiture of title which can only come about at a future 
time, if not barred by a redemption.” °° 


It will be noted that the Jackson case involved the death of the joint 
tenant who was not the judgment debtor, so the judgment creditor was not 
adversely affected. Presumably, the same rule would be applied to the case 
where the judgment debtor died before the expiration of the redemption 
period. To the creditor who has done everything in his power to obtain 
satisfaction of his judgment, this does not seem equitable. This Illinois view 
has been criticized.* 


MIscELLANEOUS 


There are several other cases which should be noted because they 
appear to involve the question of severance. In one group of cases, a 
technical joint tenancy is created but the understanding of the joint owners 
is otherwise. Typical of this line of cases is Partridge v. Berliner. Here a 


58 Jd. at 454, 61 N.E.2d at 360. 
59 408 Ill. 530, 97 N.E.2d 839 (1951). 

60 Jd. at 533, 97 N.E.2d at 841. 

612 AMERICAN Law oF Property 10-11 (Casner ed. 1952). 
62 325 Ill. 253, 156 N.E. 352 (1927). 
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husband purchased property and took title as joint tenants with his wife. 
The evidence showed that the wife was not to have a present interest in 
the property, but only the expectation of assuming title if she survived her 
husband. The wife became incompetent and her conservator brought an 
action of partition. The court held that the wife had no interest because the 
title was held by both in trust for the husband. Lacking the unity of inter- 
est, a joint tenancy was in fact not created.* 

Then there are cases where a severance is attempted by one joint 
tenant but is held to be ineffective because of a restrictive agreement be- 
tween the co-owners. In Newman v. Youngblood,®* a husband and wife 
wanted to make a joint will but were advised to place title to their property 
in joint tenancy. They executed deeds to a nominee who reconveyed to 
the husband and wife as joint tenants. The couple separated and the wife 
told the attorney that she had changed her mind and did not want the deeds 
to be effective. The wife then died and her heirs brought suit to set aside 
the deeds. The court held that neither party could sever the joint tenancy 
without the consent of the other because they had agreed in effect to make 
a joint will with the survivor taking the entire interest in all properties.® 
Similarly, in Swannell v. Wilson,® the court enforced a property settlement 
agreement to prevent a severance. The agreement provided that neither 
would dispose of his interest without the other’s consent. A deed by the 
divorced husband conveying his interest to his second wife was set aside and 
the first wife took the entire property by survivorship at the husband’s 
death. 

There is now a statute in Illinois which deals with the disposition of 
money paid as the result of the condemnation of jointly-owned property.** 
The right of survivorship existing in the property is carried over to the 
monies deposited with the county treasurer. One joint owner may destroy 
this survivorship right by petitioning for the distribution of his share. 


CoNCLUSION 


Joint tenancies are not the panacea which many laymen think them to 
be.68 There are grey zones where it is not clear that a severance has or 
has not occurred. In those cases, if the attorney has the opportunity, he 
should advise his client in a manner which will leave no doubt about the 
intention of the joint owner. 


63 See also Ludwig v. Ludwig, 413 Ill. 44, 107 N.E.2d 848 (1952); Link v. Emrich, 
336 Ill. 337, 168 N.E. 316 (1929); Crysler v. Crysler, 330 Ill. 74, 161 N.E. 97 (1928). 

64 394 Ill. 617, 69 N.E.2d 309 (1946). 

65 But compare the recent case of Im re Estate of Briick, 24 Ill. App. 2d 77, 164 
N.E.2d 82 (1960). 

66 400 Ill. 138, 79 N.E.2d 26 (1948). 

87 Itt, Rev. Stat. c. 76, § 2(d) (1959). 

68 Mann, Joint Tenancies Today, 1956 U. Iu. L.F. 73-74. 











LEGAL CONSEQUENCES OF 
JOINT OWNERSHIP 


BY STUART M. MAMER* 


THE INNATE SELFISHNESS of individuals made sole ownership of 
property and exclusive possession thereof the original manner of owning 
property. Common ownership of property by two or more persons created 
many new problems. In addition, ownership of property in joint tenancy 
as a specialized form of common ownership created unique relationships and 
problems. 

For ease in the discussion of various principles of the joint tenancy rela- 
tionship, the joint tenants will be referred to as A and B. Since most joint 
tenancies are between husband and wife, A will signify the husband and B 
the wife. If the particular principle is not applicable to a husband-and-wife 
joint tenancy, the fact that A and B are not husband and wife will be indi- 
cated. In the hope of further simplifying this discussion, all joint tenancies 
will be assumed to involve only two people although it is possible to have 
more than two joint tenants. 


RELATIONSHIPS INTER SESE 


The relationship between A and B is designated as “inter sese.” The 
relationship between A and B and third parties is designated as “inter alia.” 


Survivorship 


The most important characteristic of joint tenancy is survivorship. If 
A dies while the joint tenancy relationship is intact, B becomes the sole 
owner of the common property without probate or any further action being 
required. It is this characteristic more than anything else which distinguishes 
joint tenancy from tenancy in common. An attempted devise of the common 
property to another person will be ineffective unless B is estopped to claim 
title as a surviving joint tenant because of accepting other provisions of the 
will devising or bequeathing property to her. 


Possession and Enjoyment 


One of the attributes of sole ownership is the right to exclusive pos- 
session and enjoyment of the property. Where ownership is in joint tenancy, 
however, A has the right to possession and enjoyment of the entire tract, 
subject to a similar right in B.1 If A and B own the north half of a section 


*STUART M. MAMER. A.B. 1942, J.D. 1947, University of Illinois; 
member of the firm of Thomas, Mulliken & Mamer, Champaign, Illinois. 


1Dishinger v. Bon Air Catering, Inc., 336 Ill. App. 557, 84 N.E.2d 562 (2d Dist. 
1949). An attorney who was a one-eighth owner of the property involved in this case 
was held in contempt for failing to comply with a court order to admit a receiver into 
possession. A co-tenant has a sufficient right to possession to obey a court order to 
permit someone else to take possession. 
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as joint tenants, they may agree that A may have possession of the north- 
“east quarter and that B may have possession of the northwest quarter. Or 

they may agree that A may have possession of the entire tract for one year 
and that B may have possession for the next year, and so forth.2 They may 
even agree that A may have possession as long as he lives.® 

If no such arrangement can be made, A or B or a tenant under one or 
the other, or both of them, will probably take possession of the entire tract, 
and the problem will become one of an accounting for rents and profits. 

Joint right to possession and enjoyment can be decreed. Let us assume 
that A has mortgaged his interest in the north half of the section, and B 
has not, and that B is in possession of the northwest quarter of the section. 
In the event of foreclosure, the court could appoint a receiver to take 
possession of and operate the northeast quarter. A later accounting would 
determine if the use of each quarter section gave each joint tenant his proper 
share of the entire premises. Also, a proper division of all expenses, excluding 
receiver's fees and expenses, could then be made between the parties.* It 
should be noted in passing that such a mortgage by A would probably sever 
the joint tenancy, thereby creating a tenancy in common between A and B.5 

Since A has the right to possession of the entire premises subject to B’s 
rights, A can get no adverse possession title to B’s interest in the premises 
unless there is some action which unequivocably shows B that A is in 
possession claiming to own the entire premises. The courts have been very 
hesitant to find a sufficient ouster or disseizin to start the running of the stat- 
ute of limitations.® In fact, although there are cases in which a tenant in com- 
mon obtained title by adverse possession, no case was found in Illinois in 
which a joint tenant claimed title by adverse possession against the other joint 
tenant. Because of the fact that the joint tenancy estate is always created 
by a single conveyance, it is hard to imagine a set of facts which would 
allow one joint tenant to claim title against the other, particularly in the case 
of a husband and wife. 

In the case of property having minerals or timber, the general rule is 
that A has the right to mine or cut the timber, subject, of course, to the 
right in B to do the same. A must not take more than his half of the minerals 


2 Curtis v. Swearingen, 1 Ill. 207 (1826). 

8 Tindall v. Yeats, 392 Ill. 502, 64 N.E.2d 903 (1946). 

* Massman v. Duffy, 333 Ill. App. 30, 76 N.E.2d 547 (ist Dist. 1947). In this case 
the co-tenant whose interest was not included in the mortgage protested the court’s 
putting the receiver in possession of the remainder of the property not occupied by him. 
The court may have been prejudiced by the fact that this co-tenant had apparently 
managed the entire property so poorly for years that the other co-tenants did not have 
enough income to pay their mortgage. 

5 Hardin v. Wolf, 318 Ill. 48, 148 N.E. 868 (1925); Lawler v. Byrne, 252 Ill. 194, 
96 N.E. 892 (1911). 

6 Clarke v. Clarke, 349 Ill. 642, 183 N.E. 13 (1932). 
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or timber, and must do so in the usual manner without greater harm to 
property than would normally result. The rule in Illinois is apparently differ- 
ent because the licensee of A has been held liable for damages in trespass to 
B for digging coal.? 

In the case of personal property which is indivisible, possession indeed 
seems to be nine points of the law, and the joint tenant out of possession 
has no remedy to regain possession, at least if he claims exclusive possession.® 
In the case of divisible personal property, any problems of possession and 
enjoyment are easily solved by dividing the property. Such a solution is no 
longer available, however, if A finds that B has withdrawn the entire balance 
from a joint tenancy bank account. Since money is divisible, of course, A can 
recover,® but not if B has dissipated the funds. 


Rents and Profits 


Ordinarily, the rents and profits are divided between joint tenants 
equally, and the costs of repairs, expenses, and improvements are shared 
equally by the joint tenants. If A receives all of the rent from a tenant 
or occupies the entire premises, he must account to B for one-half. 

Since most cases of accounting for rents and profits and reimbursement 
for expenditures involve co-tenants other than a husband and wife, A and 
B shall not be considered as husband and wife in this discussion. If A 
occupies the entire north half of the section without any previous agree- 
ment with B and keeps all of the proceeds of the sale of grain, what liability 
does A have to B? One case held that A was not liable to account until B 
demanded an accounting or unless there was an ouster or refusal to permit 
joint occupation upon proper request.!® Furthermore, there was no liability 
for rental for any time prior to the demand or ouster. This case has been 
severely criticized and is no longer followed.'! 

The correct rule seems to be that A must pay B for the value of the 
use of one-half of the premises regardless of a demand or ouster. Interest 
on the amount finally determined to be due is generally allowed only from 
the time a demand for an accounting or possession is made. Should A pay 
B the rental value of similar tracts in the neighborhood, or should he pay B 
the income received? If the latter course is followed, A is clearly entitled 
to set off expenses against income rather than to be treated like a willful 
trespasser who cannot deduct expenses. A general rule is nearly impossible 
to formulate. Some cases have held that reasonable value is the proper 


7 Murray v. Haverty, 70 Ill. 318 (1873). 

8 Swartwout v. Evans, 37 Ill. 443 (1865). 

® Scanlon v. Scanlon, 6 Ill. 2d 224, 127 N.E.2d 435 (1955). 
10 Cooper v. Martin, 308 Ill. 224, 139 N.E. 68 (1923). 


11 Clarke v. Clarke, supra note 6; Burkholder v. Burkholder, 10 Ill. App. 2d 565, 
135 N.E.2d 504 (2d Dist. 1956) (abst. dec.). 
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measure of damage; !? others have held that actual expenses should be sub- 
~ tracted from receipts.1* One case held that rents actually received plus rent 
which could have been received by proper management was the amount A 
should pay B.'4 

Obviously, if A physically occupies the premises, two methods might 
be combined. A would owe the reasonable value of living in a house on 
the premises plus the excess of income over expenses.!® 

A punitive theory sometimes determines which method will be used. 
If A has gone into possession under the impression that he owned the entire 
tract, or if B stands by and makes no attempt to take possession, the courts 
more often apply the rule of income less expenses. If, on the other hand, 
A ousts B or refuses on proper request to let B into joint possession, the 
court may apply a reasonable rental value rule, particularly if A manages 
the property so poorly that little or no income was received. 

The case of Wolkau v. Wolkau*® is worth special discussion since the 
joint tenants were husband and wife. A and B owned a rental property as 
joint tenants for about twenty-five years. They were married during this 
time although they were separated during the last several years of the period. 
Over the twenty-five years A collected all rents, paid all expenses, and applied 
the balance to general family purposes. B asked for an accounting for rents 
for the entire period of ownership. No defense of the statute of limitations 
or laches was allowed because A was legally entitled to possession. No gift 
of rents from B to A was proven since the husband usually pays family 
expenses, and there was no overt act upon which a gift could be based since 
B passively stood by and let A take rents and profits. A had to pay the 
excess of income over expenses. The liability in such cases could be 
substantial. 

Could this case be extended to make A liable to B where the home they 
occupy during the marriage was owned in joint tenancy? A is liable to 
furnish a home for the family, and, therefore, occupancy by the family 
amounts to sole occupancy by A for which he should be liable to B. The 


12 Woolley v. Schrader, 116 Ill. 29, 4 N.E. 658 (1886); Burkholder v. Burkholder, 
supra note 11. 
13 Leininger v. Reichle, 317 Ill. 625, 148 N.E. 384 (1925); Wolkau v. Wolkau, 299 
Ill. 176, 132 N.E. 507 (1921); Cheney v. Ricks, 187 Ill. 171, 58 N.E. 234 (1900); Fyffe 
v. Fyffe, 292 Ill. App. 539, 11 N.E.2d 857 (4th Dist. 1937). 
14 Chambers v. Jones, 72 Ill. 275 (1874). 
15No charge was made for actual occupancy in Kucera v. Novak, 277 Ill. App. 
301 (1st Dist. 1934), but this decision seems to be based on a tacit agreement between 
the parties. The holding in some states is that no payment is made for actual occupancy. 
There are, however, in Itt. Rev. Stat. c. 76, § 5 (1959), the words “when one or more 
joint tenants .. . take and use the profits or benefits thereof, in greater proportion than 
his or their interest,” which are broader than the words in the statutes of other states 
and lead to the holding that the payment for actual occupancy should be made. 
16 Supra note 13. 
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courts should not accept this theory, and, if they did, they should presume 
a gift from B to A. Holding A liable would cause consternation to the 
majority of husbands who prefer that title to the home be in joint tenancy. 
Considerable comfort can be gained from the holding that a gift was pre- 
sumed where the wife contributed money to household expenses for which 
the husband would ordinarily be liable.!7 


Reimbursement for Expenditures 


In computing the actual rental to be charged to A, the income is usually 
easy to determine. Difficulties arise more often in allowing expenditures. 
The best rule would seem to be that all expenses reasonably necessary in 
the proper management of the property will be allowed. This would obvi- 
ously include taxes, reasonable insurance, and costs of planting, cultivating, 
and harvesting crops. One case referred to actual expenses “if reasonable to 
the locality.” 18 In a proper case, expenses such as oil well or mine develop- 
ment costs can be allowed.!® Cost of repairs is allowed only if the repair 
was necessary. The co-tenant in possession will usually not be allowed 
reimbursement for his own services in operating the common property. 

Reimbursement for expenses is never allowed as a personal claim against 
the co-tenant but only as a setoff against profits received or as a lien against 
the common property. A lien against the property is allowed only if the 
expense is something like taxes which had to be paid to protect the property 
from loss or damage. Expenses of operating the property rather than letting 
it lie idle can be allowed only as a setoff against profits from the operation. 

If A makes improvements to the common property, such as a new crib 
or a new tile system, he will benefit by his improvement only under certain 
conditions. If B expressly or impliedly consents to the improvement, A will 
be entitled to recover the entire cost of his improvements. If there is no 
such consent and a partition suit is filed, the portion of the premises con- 
taining the improvements will be set off to A, if possible. If this is not 
possible, as in the case of a tile system serving the whole farm, A will re- 
ceive no reimbursement. If a sale is decreed rather than partition in kind, 
A will be reimbursed for the amount by which his improvement increased 
the value of the common property.”° In any event A may, of course, remove 


17Spalding v. Spalding, 361 Ill. 387, 198 N.E. 136 (1935). A case from another 
jurisdiction is cited with approval for a statement that A is not liable to B for rent 
where the family occupied property owned by B. 

18 Fyffe v. Fyffe, supra note 13. 

19 Young v. McKittrick, 267 Ill. App. 267 (4th Dist. 1932). 

20Leininger v. Reichle, 317 Ill. 625, 148 N.E. 384 (1925) (only proof was as to 
cost of improvements; no evidence as to increase in value; no recovery allowed for 
improvements); Heppe v. Szczepanski, 209 Ill. 88, 70 N.E. 737 (1904); Salem Nat'l 
Bank v. White, 159 Ill. 136, 42 N.E. 312 (1895) (mortgagee subrogated to co-tenants’ 
rights to reimbursement for improvements made with funds obtained from mortgagee) ; 
Chambers v. Jones, 72 Ill. 275 (1874); Bartholomew v. Bartholomew, 203 Ill. App. 510 
(2d Dist. 1916). 
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the improvements if this can be done without damage to the common 
‘property. 

If A pays off a mortgage which is a lien against all of the interests in 
the property or redeems from a tax sale *4 or a mortgage foreclosure sale, 
he may recover one-half of the cost of such payment or redemption from B.?? 
A is subrogated to the rights of the person from whom he purchased, but 
can enforce these rights only to the extent of forcing B to reimburse him for 
one-half of the cost of purchasing the outstanding interest. A cannot, by 
allowing the property to be sold for taxes and taking a deed from the 
purchaser, gain any advantage over B.28 Neither can A, by buying an out- 
standing note and mortgage at a discount, gain any advantage over B, even 
if A subsequently sells them to a third party.2* Purchase of the note by A 
extinguishes the note except for his claim for one-half of the cost of pur- 
chasing it, and the third party can collect nothing more than this. 


Simultaneous Deaths 


If both A and B die under such circumstances that there is no sufficient 
evidence that they died otherwise than simultaneously, the one-half owned 
by A immediately before his death will pass to A’s heirs or devisees, and the 
one-half owned by B will pass to her heirs or devisees.”5 


Resulting Trusts 


If A and B obtain title to a property as joint tenants, the requirement 
that there be unity of interest means that each owns an undivided one-half 
interest in the property. Sometimes the deed conveys only legal title and 
the beneficial interest is held by A or B free of the interest of the other. 
This results from invoking the rule of general property law that he who 
takes title to property which was paid for by another, holds title to said 
property as trustee for the person who paid for the property. This is a 
resulting trust and arises by operation of law rather than by agreement. 

Gift. Proof that the purchase price was provided by A establishes 
that B holds title to one-half of the property as trustee for A, unless B can 
show that A intended to make a gift to B of the one-half of the common 
property. A general statement of intention that property would ultimately 


21 The right to redeem from a tax sale and obtain reimbursement is protected by 
statute. Inu. Rev. Stat. c. 120, § 734 (1959), provides, “[A]ny redemption made shall 
inure to the benefit of the person having the legal or equitable title to the property re- 
deemed, subject to the right of the person making the same to be reimbursed by the 
person benefited.” 

22 Lomax v. Gindele, 117 Ill. 527, 7 N.E. 483 (1886); Titsworth v. Stout, 49 Ill. 78 
(1868); Carabelli v. Carabelli, 266 Ill. App. 453 (1st Dist. 1932); Querney v. Querney, 
127 Ill. App. 75 (4th Dist. 1906). 

283 McChesney v. White, 140 Ill. 330, 29 N.E. 709 (1892). 

% Nudelman v. Haimowitz, 382 Ill. 87, 46 N.E.2d 33 (1943). 
% Iti. Rev. Stat. c. 3, § 192.3 (1959). 
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go to two nieces was not sufficient evidence of the intention to make a gift 
where joint tenancy was created with only one niece. Also, the creation of 
the joint tenancy could be explained by the aunt’s need for a co-signer on 
the note and mortgage because of her age and lack of income.”® 

In the case of Bowman v, Pettersen *™ there was a considerable dispute 
as to which of the two joint tenants provided the funds and would, there- 
fore, be entitled to claim the benefit of a resulting trust. On appeal, the loser 
in the lower court attempted to claim a gift, but the court held that this 
was completely inconsistent with the previous claim of having provided the 
funds. A very fine statement of the rule was made by the court: 


“(I]f the purchase price was paid by only one of such grantees, this 
indicates an intention that this grantee is the only one beneficially inter- 
ested in the property, and, under such facts, the expressed intent as 
shown by the deed must give way to the rule of equity which protects 
the party paying the purchase price by raising a resulting trust in his 
favor.” 28 


Presumption of Gift. In many situations, no proof of the intention to 
make a gift is necessary because the gift is presumed. Where A, the husband, 
provides the funds and title is taken in joint tenancy with B, the wife, a 
gift is presumed.?® Where a parent provides the funds and title is taken in 
joint tenancy with a child, a gift is presumed.*° Where B, the wife, provides 
the funds and title is taken in joint tenancy with A, the courts say that no 
gift is presumed.*! It has occurred that even where there was considerable 
dispute as to which party put up the purchase price, and the court finally 
decided that B did, B was held on rather inconclusive evidence to have made 
a gift without reference by the court to the rule that no gift should be 
presumed.’* However, where both A and B provided funds, and B probably 
provided most of the purchase price, the court upheld the joint tenancy and 
denied the claim of a resulting trust.3* 


26 West v. Scott, 6 Ill. 2d 167, 128 N.E.2d 734 (1955). 

27 410 Ill. 519, 102 N.E.2d 787 (1951). 

28 Id. at 524, 102 N.E.2d at 790. 

29 Peck v. Peck, 16 Ill. 2d 268, 157 N.E.2d 249 (1959); Stromsen v. Stromsen, 397 
Ill. 260, 73 N.E.2d 272 (1947) (fact that lot was purchased and then house was built did 
not change presumption of gift); Kartun v. Kartun, 347 Ill. 510, 180 N.E. 423 (1932); 
Cogley v. Cogley, 338 Ill. 400, 170 N.E. 208 (1930). 

30 Kraft v. Kretchman, 17 Ill. 2d 71, 160 N.E.2d 806 (1959); Kohlhaas v. Smith, 
408 Ill. 535, 97 N.E.2d 774 (1951); Link v. Emrich, 346 Ill. 238, 178 N.E. 480 (1931). 

31 Peters v. Meyers, 408 Ill. 253, 96 N.E.2d 493 (1951) (B held title solely and then 
created joint tenancy; held, sufficient evidence of gift); Spalding v. Spalding, 361 Ill. 
387, 198 N.E. 136 (1935) (B handled transaction creating joint tenancy and both parties 
contributed to purchase price; court held there was a gift); Wright v. Wright, 242 
Ill. 71, 89 N.E. 789 (1909) (A took title in own name to property paid for by B; held, 
no presumption of gift). 

32 Doyle v. Doyle, 268 Ill. 96, 108 N.E. 796 (1915). 
33 Walker v. Walker, 369 Ill. 627, 17 N.E.2d 567 (1938). 
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Many of the early cases referred to the presumption of gift arising 
~where the alleged donor has a duty of supporting the donee. In later cases, 
gifts were presumed to adult children on a basis of close family relationship 
rather than on a duty to support. However, in cases involving a gift from 
B to A, the lack of a duty of support is depended upon to bar any pre- 
sumption of gift. The courts should admit that they feel that B still needs 
protection from A. On the basis of duty to support, the cases are incon- 
sistent. The courts might better say that each case depends upon its own 
facts, thereby permitting the court to balance the equities and discard the 
presumptions entirely. 

Since the presumptions are still valid, cases in which A has been able 
to rebut the presumption of a gift should be noted. In one case the lawyer 
who had prepared the deed testified that B was present when A said that 
the joint tenancy was created to make devolution of title easier in case of 
death, and that A intended to have control during his lifetime. The lawyer 
also testified that B assented to these arrangements. The presumption of a 
gift was held to be rebutted, and the court held that B held her undivided 
one-half subject to a conventional trust.44 The Statute of Frauds was not 
raised. The court’s reason for not declaring a resulting trust was not clear. 

The allegations by B in a divorce case that she had no interest in A’s 
property and should, therefore, have alimony, were sufficient to rebut the 
presumption.*®> The presumption was held to be overcome by evidence that 
the deed was made in joint tenancy to get B to return to A and that she had 
no intention of returning.*® Another sufficient rebuttal was evidence that 
the attorney explained to B at the time of conveyance that title was taken 
in joint tenancy for the sake of convenience and to avoid expense of probate 
if A died during marriage.37 

Effect of Death of One Joint Tenant. A or B can claim a resulting trust 
if no gift is proved or presumed. What happens if A dies before B makes 
the claim? The case of Kane v. Johnson ?*® was a landmark case because 
it was the first attempt by the heir of the deceased joint tenant to claim a 
resulting trust against the surviving joint tenant. The court held that the 
surviving joint tenant held the property subject to a resulting trust because 
the deceased joint tenant had provided the funds, there was no evidence of 
a gift, and the relationship was not such as to create a presumption of a gift. 
A later attempt to extend the doctrine of Kane v. Johnson for the benefit of 
the heirs of a deceased joint tenant who had provided slightly more than 
one-half of the purchase price was denied.*® 


% Partridge v. Berliner, 325 Ill. 253, 156 N.E. 352 (1927). 

85 Osborne v. Osborne, 325 Ill. 229, 156 N.E. 306 (1927). 

86 Crysler v. Crysler, 330 Ill. 74, 161 N.E. 97 (1928). 

87 Ludwig v. Ludwig, 413 Ill. 44, 107 N.E.2d 848 (1952). 

38 397 Ill. 112, 73 N.E.2d 321 (1947). 

89 Paluszek v. Wohlrab, 1 Ill. 2d 363, 115 N.E.2d 764 (1953). 
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Could Kane v. Johnson be applied to a husband and wife joint tenancy? 
Let us assume that B pays for property and title is taken in joint tenancy 
with A. Since no presumption of gift arises in this case, the court should 
hold that A holds the property subject to a resulting trust for B’s heirs or 
devisees unless A can prove an intention to make a gift. Such a holding, 
though logically correct, would wreak havoc on joint tenancies between 
husband and wife. 

Perhaps Illinois should follow the lead of other states in abolishing 
entirely the trust doctrine resting on purchase money in the case of joint 
tenancy property, and should substitute more meaningful criteria. 

Bank Accounts. Whether a gift is made is also the question in the case 
of a joint bank account in which A deposited all of the money. Little, if 
any, discussion of resulting trusts and presumptions of gift is had in these 
cases. The main question once was whether the parol evidence rule would 
bar evidence that no gift was intended. Since the determination that it will 
not,* the main question has been whether any gift was intended.*! Most 
of the cases in which no gift was intended are ones in which an agency 
would have satisfied the intention of the parties better than a joint tenancy. 


Fiduciary Relationships 


In many of the cases involving gifts and resulting trusts, the courts have 
discussed whether a fiduciary relationship existed between the joint tenants. 
This is dependent on the relationship between the parties exclusive of the 
joint tenancy. Mere co-tenancy relationship is not sufficient.42 Co-tenants 
may deal with each other regarding the common property without a fidu- 
ciary relationship resulting. However, when one co-tenant leases the prop- 
erty for oil drilling to prevent oil being drained by adjacent wells, a fiduciary 
relationship in the nature of a constructive trust may arise. The lessee, who 
stands in the shoes of his lessor, has a fiduciary duty to disclose the existence 
of the producing well and of the resulting fund in the lessee’s possession 
before obtaining a lease from the co-tenant who had not joined in the orig- 
inal lease.** 


Homestead 


Joint tenancy relationships naturally fall into two divisions: the rela- 
tions between A and B (the so-called “inter sese” relations), and relations 
between A and B and others (the so-called “inter alia” relations). In the 


40 In re Estate of Schneider, 6 Ill. 2d 180, 127 N.E.2d 445 (1955). 
41 In re Estate of Deskovic, 21 Ill. App. 2d 209, 157 N.E.2d 769 (ist Dist. 1959). 


#2 Staufenbiel v. Staufenbiel, 388 Ill. 511, 58 N.E.2d 569 (1944) (fiduciary relation- 
ship existed, but not because of joint tenancy); Albrecht v. Hunecke, 196 Ill. 127, 63 
NE. 616 (1902). 
#8 Pure Oil Co. v. Byrnes, 388 Ill. 26, 57 N.E.2d 356 (1944). 
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field of homestead, however, the two types of relations must be discussed 
.together in order to resolve apparent conflicts between cases. 

The homestead interest has been described as an estate rather than an 
exemption even though it appears in the chapter in the Illinois Revised 
Statutes entitled “Exemptions.” 44 The amount of the exemption was in- 
creased by the 1957 Illinois General Assembly from $1,000—as it had been 
for many years—to $2,500. Homestead cannot be abolished except by 
amending the Illinois constitution.*® 

An early case held that homestead could be claimed by a tenant in 
common who otherwise qualified for the estate.** Shortly after a series of 
decisions involving tenants in common, the homestead estate was allowed in 
a joint tenancy case.*7 A and B, who held title in joint tenancy, were held 
to be jointly seized of the estate of homestead. In one case A was allowed 
homestead in bankruptcy even though title was in another person at the 
time the proceedings in bankruptcy were started, and title was conveyed 
during the pendency of the bankruptcy to A and B as joint tenants.*® 

Homestead Claimed Against Creditors. A was allowed to claim an estate 
of homestead to the full extent of $1,000 against a creditor attempting to 
sell on a levy even though the property was held in joint tenancy and was 
jointly occupied by A and B.” The holding of the previous cases, that 
A and B were jointly seized of the homestead estate, was not discussed. In 
subsequent cases creditors attempted to rely upon the previous holdings 
that A and B were jointly seized of a homestead estate but were unsuc- 
cessful. Each time the creditor attempted to bar A’s homestead estate by 
paying the sum of $500 on the theory that A had a $500 estate of homestead 
and B also had a $500 estate of homestead. The courts held that A was the 
householder and entitled to the entire estate of homestead. A trustee in 
bankruptcy has the same rights as a creditor, and A has been allowed to 
claim a homestead estate of $1,000 in bankruptcy though title was held in 
joint tenancy.®! These cases have been cited and used in arguments for the 
proposition that A is entitled in every case to the homestead estate when 
A and B own their residence in joint tenancy.®? 


Tuy. Rev. Stat. c. 52, §§ 1-12 (1959). 

45 Itt. Const. art. 4, § 32. 

46 The claimant must be a householder having a family occupying property as a 
residence. There are no special title requirements. Capek v. Kropik, 129 Ill. 509, 21 
NE. 836 (1889). 

47 Lininger v. Helpenstell, 229 Ill. 369, 82 N.E. 306 (1907). 

48 Daughters v. Christy, 223 Ill. 612, 79 N.E. 292 (1906). 

49 Stocker v. Curtis, 264 Ill. 582, 106 N.E. 441 (1914). 

50 Voss v. Rezgis, 343 Ill. 451, 175 N.E. 799 (1931). 

51 Morris Inv. Co. v. Skeldon, 399 Ill. 506, 78 N.E.2d 504 (1948). 

52 DeMartini v. DeMartini, 385 Ill. 128, 52 N.E.2d 138 (1943). 
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Homestead Between Husband and Wife. A series of recent cases in 
which A and B each claimed against the other the homestead estate in resi- 
dence property owned in joint tenancy has caused the courts considerable 
difficulty. The rule stated above, that A is the householder and entitled to 
the entire homestead estate, has been strictly limited to cases involving 
creditors. 

The Brod case was the first of this series.5? A and B occupied property 
as a residence and held title as joint tenants. A left the premises and brought 
partition. The entire homestead was assigned to B. The court held that: 


“TA] wife who owns property jointly with her husband, cannot be 
deprived of her valuable right to the continuity of a home, whether 
it be called right of occupancy or homestead, by any other than the 
methods prescribed by statute, and that when a husband institutes parti- 
tion proceedings against the wife involving the home, he must either 
bona fidely provide another suitable homestead for her or set off to 
her under the statute the homestead interest of $1000.” 54 


The court gave little weight to the fact that B was in possession and 
that A had abandoned homestead. The filing of the partition seemed more 
important. 

The second in the series was the Bydalek case.5> A was living in the 
premises and B filed the partition suit. A claimed homestead, but his claim 
was denied on the basis that the lower court had found that B was out of 
possession because of A’s fault. There is little doubt that A would have 
been entitled to homestead against a creditor. 

This was followed by Wiegand v. Wiegand. B sued for partition 
after leaving A. A claimed and was granted $1,000 in lieu of his homestead 
estate. B was out of possession more because of her own fault than because of 
A’s fault. The holding in the Brod case was explained on the basis that A 
had abandoned homestead through no fault of B, although, as previously 
mentioned, this point was not given prominence in the opinion in the 
Brod case. 

The most recent was the LaPlaca case.5* B filed a partition suit while 
both were in possession Neither party had abandoned homestead, so it 
could not be set off to the other. The court held that no homestead could 
be claimed, and the property was divided equally. Had A filed the parti- 
tion suit, the decision might have been different in view of the language 


53 Brod v. Brod, 390 Ill. 312, 61 N.E.2d 675 (1945). Adams v. Adams, 398 IIl. 581, 
76 N.E.2d 495 (1947), is very similar to the Brod case. 

54 390 Ill. at 326, 61 N.E.2d at 681. 

55 Bydalek v. Bydalek, 396 Ill. 65, 71 N.E.2d 19 (1947). 

56 410 Ill. 533, 103 N.E.2d 137 (1951). A similar case is Peck v. Peck, 16 Ill. 2d 268, 
157 N.E.2d 249 (1959). 
57 LaPlaca v. LaPlaca, 5 Ill. 2d 468, 126 N.E.2d 239 (1955). 
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in the Brod case that a husband who initiated partition must provide a suit- 
able homestead or allow the wife $1,000 in lieu thereof. 

Several rules can be formulated from these cases. The sole party in 
possession will be entitled to $1,000 in lieu of homestead if the other party 
was not ousted through the fault of the party in possession. The party out 
of possession may be entitled to homestead but only if ousted through the 
fault of the party in possession. If both parties are in possession, no home- 
stead will be allowed except possibly in a case where the husband filed the 
partition suit. If neither party is in possession, no homestead will be allowed.5® 

In a suit by a creditor A apparently is entitled to the entire homestead 
estate, unless he has abandoned homestead. B would be entitled to home- 
stead if A has abandoned homestead. Because of the recent cases granting 
homestead to the wife, B might be entitled to homestead even if A is also 
in possession. The argument claiming homestead would have special validity 
if B worked, 


Dower 


There is no dower in a joint tenancy.®® The language of Feingold v. 
Roeschlein ® casts a slight doubt on this statement. In that case A and B 
traded their joint tenancy property for several lots, title to which was taken 
in the name of A’s mother. In a suit against a non-innocent purchaser from 
the mother, B received an undivided one-half of the property, plus inchoate 
dower in the other one-half, “the same as if the property had been deeded 
to her and her husband jointly in the first instance.” 


RELATIONSHIPS INTER ALIA 


We have considered the rights, duties, and liabilities between the joint 
tenants. Let us now consider the rights, duties, and liabilities between the 
joint tenants and others. Do A and B have any authority to act for each 
other in dealing with other persons with reference to the common property? 
Are there any restrictions on A’s right to act with reference to his one-half 
interest in the property? 


Leases 


If A leases his undivided one-half interest in the north half of the sec- 
tion to C, this lease has no effect on the joint tenancy relationship. C has 
the same rights of possession and enjoyment with reference to B as A had, 
so long as the lease continues and to the extent that the lease grants C such 
rights. There is little difference between such a lease and a lease by a sole 
owner. 


58 Smith v. Kneer, 203 Ill. 264, 67 N.E. 780 (1903). 
59 Johnson v. Muntz, 364 Ill. 482, 4 N.E.2d 826 (1936). 
60 276 Ill. 79, 114 N.E. 506 (1916). 
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If, however, A leases the entire interest in the entire tract to C, a con- 
siderably different result may follow. So long as no objection is made by B, 
such a lease is valid, and C cannot be heard to complain that the lease is 
not valid.*! The lease is deemed to be for the benefit of both A and B, and 
either may maintain forcible entry and detainer against C in case of his 
default under the lease.®? 

As was said in Eagle Brewing Co. v. Netzel,® “[A]s against everyone 
except only his co-tenant, either one of two joint tenants could grant a lease 
of the entire premises and thereby enable his lessee to recover possession 
of the entire premises and not merely of an undivided half, as against any- 
one wrongfully withholding the same.” 

If A and B lease to C, and C defaults on the terms of the lease, A may 
serve a notice of the termination of tenancy and maintain a forcible entry 
and detainer suit against C. As against everyone except B and a non- 
defaulting lessee of B, A has the right to possession of the entire premises.® 

In oil and gas leases, there are special rules. Originally, the law was 
that A could not give the right to remove any oil.*® Such a lease was void as 
to B but not as between A and the lessee. In the event of partition, the lease 
would be valid as to the part of the property set off to A. If the property 
was not partitioned, the lease could have no operation except by agreement 
between the lessee and B, or the lessees of B.** A chancery suit may now 
be maintained for permission to drill if one or more persons owning a one- 
half interest or more in the oil and gas will join in such suit.®? 


Sale 


A and B can join together and sell the entire interest in the property. 
A sale by A alone, however, severs the joint tenancy and makes the pur- 
chaser a tenant in common with B. At one time the argument was made 
that B could not sell her interest in joint tenancy property, but the court 
has denied this argument.*8 

What is the effect of a contract of sale? A signed a receipt for $100 
agreeing to sell joint tenancy property occupied as a homestead for an 
additional $7,900. The evidence showed that this agreement was conditional 
upon B consenting to sale. B refused to consent. The court refused specific 


61 National Gas & Oil Co. v. Rizer, 20 Ill. App. 2d 332, 155 N.E.2d 848 (1st Dist. 
1959). 
62 Reiger v. Bruce, 322 Ill. App. 689, 54 N.E.2d 770 (1st Dist. 1944) (abst. dec.). 
63 159 Ill. App. 375, 376-77 (1st Dist. 1911). 
64 Kelly v. Parker, 221 Ill. App. 273 (1st Dist. 1921). 
6 Fyffe v. Fyffe, 292 Ill. App. 539, 11 N.E.2d 857 (4th Dist. 1937). 
66 Zeigler v. Brenneman, 237 III. 15, 86 N.E. 597 (1908). 
87 ILL. Rev. Stat. c. 104, §§ 25-33 (1959). 
68 Lawler v. Byrne, 252 Ill. 194, 96 N.E. 892 (1911). 
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performance of the contract on the basis that there was no binding contract 
upon A because the contract was conditional.® The language of the case 
casts some doubt on the right to enforce specific performance in such a 
situation even if the contract is unconditional. The court said: 


“If there had been a contract binding upon Angelo Frigo so far as 
he was able to perform it, the court would take account of the fact that 
the property was a homestead occupied by Elizabeth Frigo, who was 
not bound by any contract, and the fact that a conveyance by Angelo 
Frigo would sever the estate of joint tenancy, with its incident of sur- 
vivorship. The complainant knew what the title was and that it was 
a joint tenancy, with the right of survivorship. Such a tenancy may be 
severed and the estate destroyed by a conveyance, voluntary or involun- 
tary, of the interest of one of the joint tenants, and the unity of title 
and interest being destroyed, the interest severed is changed into a 
tenancy in common. ... The court would consider these things when 
asked to enforce specific performance as to one of the joint tenants.” 7 


A leased property, owned with B in joint tenancy, to C. C was in pos- 
session under the lease for several years and B made no objection. The 
lease contained an option to purchase which C exercised. When B refused 
to join in the sale, C sued both A and B for specific performance. The suit 
was dismissed as to B but enforced as to A, with the purchase price and 
other adjustments being reduced to conform to A’s interest in the property.” 
The court relied on the holding in the previous case that B could not be 
bound to sell without her consent, but disregarded the language quoted. 

A gave a real estate broker an exclusive listing for sale of common 
property. B knew of the listing, and, in fact, replied to a letter from the 
broker by saying that A would have to answer the questions in the letter. 
Although the holding of the case was primarily on other grounds, the court 
said that B would not be bound by 4’s actions in listing the property.” 

The rule that A can sell his interest in the property is subject to the 
proviso that he may not sell an entire interest in a portion of the premises. 
Thus, A cannot sell the northeast quarter of the section where A and B own 
the north half as joint tenants.”* 

Where A and B, who are not husband and wife, own the north half of 
the section as joint tenants, what is the effect of a conveyance by A and B 
in which their spouses do not join? We have already seen that there is no 
dower. There may, however, be homestead outstanding if A and his wife 


69 Spadoni v. Frigo, 307 Ill. 32, 138 N.E. 226 (1923). 
10 Jd. at 35-36, 138 N.E. at 227-28. 

™ Ennis v. Johnson, 3 Ill. 2d 383, i21 N.E.2d 480 (1954). 
7 Leach v. Hazel, 398 Ill. 33, 74 N.E.2d 797 (1947). 

7 Fredrick v. Fredrick, 219 Ill. 568, 76 N.E. 856 (1906). 
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occupy the premises. The rule previously stated,’* that one joint tenant may 
have the entire homestead estate, should apply to this situation and would 
require that A’s wife join in the conveyance. If the spouses of A and B do 
not join in the conveyance of joint tenancy property, the grantee should 
require proof that there is no homestead estate. 


Mortgage 


As intimated previously herein, A can mortgage his interest in joint 
tenancy property, but the joint tenancy is apparently thereby severed. As 
a practical matter, such a mortgage is fairly rare since few lenders are 
willing to take a mortgage on an undivided interest in real estate except 
to secure an already existing debt. 


Adverse Possession 

The previously stated proposition that A has the right to possession 
of the entire tract, subject only to B’s similar right to possession, has an 
interesting application in the field of adverse possession. If A takes possession 
and pays taxes for seven years on the north half of the section, he obtains 
title by adverse possession if he took possession under color of title. The 
fact that the deed which he claims as his color of title shows that B has a 
joint tenancy interest in the property with A will not defeat his suit against 
a third party.7* The acts done by A inure to the benefit of B. The judg- 
ment declaring the adverse possession title can be made jointly in favor 
of A and B. Of course A can require B to reimburse him for the money 
advanced in payment of taxes and, presumably, in taking legal action to 
obtain the judgment. 


Creditors 


One of the most important relationships between joint tenants and 
third parties is that between joint tenants and creditors. There are many 
difficulties * besetting the creditors, or possibly the statement should be 
made in reverse: Joint tenants are given considerable protection against 
creditors. It all depends on whether one’s clients are creditors or debtors. 

Rights After Debtor's Death. The creditor must pray for the continued 
good health of the debtor. A judgment against A gives the creditor no 
claim against the joint tenancy property if A dies.77 The creditor is not 


™ Stocker v. Curtis, 264 Ill. 582, 106 N.E. 441 (1914); Daughters v. Christy, 223 
Ill. 612, 79 N.E. 292 (1906). 

75 Chickering v. Faile, 38 Ill. 342 (1865); West Chicago Park Comm’rs v. Coleman, 
108 Ill. 591 (1884). 

76 Homestead is always a problem to a creditor. When homestead is combined 
with joint tenancy, the problem becomes worse. The creditor must deposit $1,000 with 
the sheriff to have homestead property sold. What happens if this is done and the 
joint tenant who is the debtor dies prior to the severance of the joint tenancy? 
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protected by levying execution on the property.?* A sheriff’s sale and 
issuance of the certificate of sale does not sever the joint tenancy.”® Appar- 
ently, nothing short of the issuance of the sheriff’s deed will give the creditor 
any protection against the surviving joint tenant of A. 

When Debtor Is Not the Owner. Another hurdle a creditor of A must 
surmount is the possibility that B will be able to claim the property free of 
the creditor’s claims. 

If B purchases A’s interest in the north half of the section, is in sole 
possession, and fails to record a deed from A, she could successfully defend 
her title to the entire property against a judgment creditor of A.*° B’s ex- 
clusive possession constitutes notice which has the same validity as notice 
given by recording the deed. 

If A and B take title to property in joint tenancy and B pays the entire 
purchase price, B is entitled to the entire property against creditors of A. 
A holds title as trustee for B.8! The fact that the tenants were paying the 
rent to B, thereby giving B sole possession, was an additional factor in B’s 
favor. 

If the property involved is an apartment building in which B, claiming 
that A held title as trustee, had possession of only one apartment in the 
building, whether B’s possession was sufficiently exclusive to protect her 
interest against creditors would be a question of fact.*? If the tenants all 
paid rent to B, this would constitute exclusive possession. 

Deeds by Debtor. When A and B own property as joint tenants and 
A has creditors, A will often convey to B directly or through a “straw man” 
to protect the property from the creditors. Such a deed can be set aside 
as a deed defrauding creditors. Interesting variations, however, occur in 
joint tenancy Cases. 

In one case B claimed that the deed was given to her by A to protect 
her for a loan she was making to A at that time. B was entitled to the 
one-half which was originally hers and to a lien against the other one-half 
for the amount she lent A. The one-half which A conveyed to B was sold 
to satisfy her lien and the claim of the judgment creditor.** The court had 
decided that, except to the extent of the loan from B to A, the deed was 
given to defraud creditors. 


77 Peoples Trust & Sav. Bank v. Haas, 328 Ill. 468, 160 N.E. 85 (1927). 

78 Van Antwerp v. Horan, 390 Ill. 449, 61 N.E.2d 358 (1945). 

79 Jackson v. Lacey, 408 Ill. 530, 97 N.E.2d 839 (1951). 

809 VanGundy v. Tandy, 272 Ill. 319, 111 N.E. 1020 (1916); Farmers’ Nat’l Bank v. 
Sperling, 113 Ill. 273 (1885). 

81 Mauricau v. Haugen, 387 Ill. 186, 56 N.E.2d 367 (1944). 


82 Gryziecki v. Frejlach’s Ice Cream Co., 1 Ill. App. 2d 58, 116 N.E.2d 179 (st 
Dist. 1953). 
83 Thompson v. Williams, 6 Ill. 2d 208, 127 N.E.2d 457 (1955). 
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Sometimes a deed hurts more than it helps. A and B owned property 
in joint tenancy and conveyed it to B through a “straw man.” A creditor 
sought to have the deed set aside. A died during the pendency of the suit. 
B thought she had a perfect defense in two alternatives. The deed either 
should not be set aside because there was no fraud, or should be set aside, 
which would give her, as surviving joint tenant, the property free of the 
claims of creditors. The facts indicated that the deed was fraudulent, but 
only as to creditors. It was valid as between A and B. Therefore, the joint 
tenancy was severed and B could not claim as surviving joint tenant.** There 
is language in the case cited to indicate that the deed is not set aside but 
that the title of B is impressed with a lien in favor of the creditor. 

Joint Bank Account. If A and B have a joint bank account and a creditor 
takes a judgment against A but not B, can the judgment creditor garnishee 
the joint bank account? An early case denied garnishment against the joint 
bank account of A and B where a creditor of A merely proved the exist- 
ence of the account. This did not establish a prima facie case in favor of a 
creditor. In abstract opinions the courts have held that a garnishment 
judgment entered without notice to B was invalid,®* that a joint account 
was not subject to garnishment, and that disposing of the proceeding with- 
out notice to B was error.§? In another abstract opinion the creditor was 
allowed to garnishee the account when A, after the debt became due, closed 
out an account in his name and transferred the entire amount to a joint 
account with B.88 However, since the decision in In re Estate of Schneider,®® 
the court has held that proof of the joint bank account establishes a prima 
facie case. The burden is then on B to prove what part, if any, of the 
funds in such an account belonged to her. Some states in extreme holdings 
have not allowed B to prove that any portion of the account is hers, but 
have given the entire account to the creditor.*! The Illinois decision seems 
more equitable. 

Mechanics’ Liens. An example of the care which creditors must exer- 
cise in dealing with joint tenants is the rule that unless a sub-contractor’s 
sixty-day notice is served on both joint tenants, the interest of the joint 
tenant not served will be free of the lien in favor of the sub-contractor. 

Redemptions From Judicial Sales. Probably the most interesting and 


* Spikings v. Ellis, 290 Ill. App. 585, 8 N.E.2d 962 (2d Dist. 1937). 

85 Brown v. First Nat'l Bank, 271 Ill. App. 424 (1st Dist. 1933). 

86 Nudelman v. Stern, 315 Ill. App. 215, 42 N.E.2d 853 (1st Dist.) (abst. dec.). 

87 Comstock v. Morgan Park Trust & Sav. Bank, 319 Ill. App. 253, 48 N.E.2d 980 
(1st Dist. 1943). 
88 Hackman v. Platt, 298 Ill. App. 626, 19 N.E.2d 458 (1st Dist. 1939) (abst. dec.). 
89 6 [ll]. 2d 180, 127 N.E.2d 445 (1955). 
Leaf v. McGowan, 13 Ill. App. 2d 58, 141 N.E.2d 67 (1st Dist. 1957). 
* Park Enterprises, Inc. v. Track, 233 Minn. 467, 47 N.W.2d 194 (1951). 
% Liese v. Hentze, 326 Ill. 633, 158 N.E. 428 (1927). 
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knottiest problem for creditors in respect to joint tenancy is the matter of 
fedemption from judicial sales.% 

Where the common property was sold pursuant to an execution issued 
for a judgment taken against A and B, Durley v. Davis * held that a creditor 
of B only could not redeem by paying one-half of the amount of the original 
sale price plus interest and costs. This rule apparently has been changed 
by statute. Section 26 of the statute on judgments now reads as follows: 


“Any joint owner, his executors, administrators or assigns, or a decree 
or judgment creditor of such joint owner, may redeem the interest of 
such joint owner in the premises sold on execution or decree, in the 
manner and upon the conditions hereinbefore provided, upon the pay- 
ment of his proportion of the amount which would be necessary to 
redeem the whole.” 


Under this statute B’s creditor should be able to redeem by paying one-half 
of the sale price plus interest and costs. In one case ® three creditors com- 
bined to make a complete redemption. One redeemed one-fifth; another 
redeemed one-fifth; and the third redeemed three-fifths. No case was found 
in which an undivided interest was actually redeemed, leaving the remaining 
undivided interest unredeemed. In one case B attempted to redeem her one- 
half interest from a judicial sale but failed to tender one-half of the master’s 
fees or recording fees, and tendered only five per cent interest instead of 
six per cent. The attempted redemption was held invalid because the tender 
was insufficient. The court apparently assumed that B could have redeemed 
her one-half interest under section 26 if she had tendered the right amount.%* 

Durley v. Davis was later cited in Bozarth v. Largent® as still stating 
the law. Here, however, section 25 ® was also involved because two tracts 
were sold together at a judicial sale. Section 25 reads as follows: “Any 
person entitled to redeem may redeem the whole or any part of the prem- 
ises sold, in like distinct parcels or quantities in which the same were sold.” 
If an attempt were made to redeem separately the tracts sold en masse, the 
sheriff could not determine the amount required for redemption of each 
tract since the values of the various tracts might be quite different. Un- 
fortunately, there is language in Bozarth v. Largent that separate redemp- 
tions require separate sales. This language would apply to a sale of all 
interests in joint tenancy property as well as to a sale of separate tracts 
en masse. The difference is that the sheriff has no practical problem in the 


3 Tuy. Rev. Strat. c. 77, §§ 20-26 (1959). 

% 69 Ill. 133 (1873). 

95 ILL, Rev. StaT. c. 77, § 26 (1959). 

% Schuck v. Gerlach, 101 Ill. 338 (1882). 

97 Muir v. Mierwin, 385 Ill. 273, 52 N.E.2d 801 (1944). 
98 128 Ill. 95, 21 N.E. 218 (1889). 
% Int. Rev. Stat. c. 77, § 25 (1959). 
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case of a joint tenancy. The amount required for redemption of B’s interest 
would be one-half of the amount required to redeem the entire tract. 

Section 26 was thoroughly discussed in Carabelli v. Carabelli.. Here, 
one tract of land was owned by three tenants in common, D, E, and F. 
After foreclosure of a mortgage valid against all three, a creditor of D 
redeemed by paying the entire redemption price. Subsequently, a creditor 
of E and F redeemed by paying the entire redemption price plus D’s cred- 
itor’s judgment. E and F’s creditor obtained a sheriff’s deed and later con- 
veyed to E and F. The court held that E and F’s creditor could not redeem 
an undivided interest in the premises by paying part of the redemption 
price. Since he had to redeem the whole premises, his assignees, E and F, 
were entitled to contribution from D, whose interest in the property was 
released from the mortgage and judgment liens as a result of the redemption 
by E and F’s creditor. The court said: 


“The statutes nowhere provide that a judgment creditor may redeem 
by paying any less sum than the full amount for which the land is 
sold, and we have been unable to discover any good reason why we 
should hold that section 26 is controlling in the instant case and not 
section 25,” 101 


This language deprives section 26 of any meaning whatsoever and seems 
clearly wrong. The language seems inappropriate since section 26 provides 
specifically for undivided interests which were involved in this case. Section 
25 seems intended to provide for separate parcels, which were not involved 
in this case, rather than undivided interests. 

If Carabelli v. Carabelli is wrong and A’s creditor can take advantage 
of section 26, he will, of course, become a joint tenant with B until he has 
completed his procedure and obtained a deed. He can, apparently, lose out 
entirely if A dies before he gets his deed. 

If Carabelli v. Carabelli is to be followed, A’s creditor can disregard 
section 26 entirely, since it is clearly permissive, and redeem the entire 
interest in the premises from the original judicial sale.!°? Such a redemption 
by A’s creditor of the entire interest was held in two cases to relieve B’s 
interest in the property from the original judicial sale and the lien of the 
mortgage or judgment on which said sale was based. 

The first of these two cases, Sledge v. Dobbs, was, to some extent at 
least, based on the fact that the mortgage on which the original judicial sale 
was based was given to pay the debts of A, and A’s creditors redeemed 
from the foreclosure sale. The court held that not only did the redemption 


100 266 Ill. App. 453 (1st Dist. 1932). 

101 Jd. at 459. 

102 Hruby v. Steinman, 374 Ill. 465, 30 N.E.2d 7 (1940). 

103 Wojcik v. Stolecki, 411 Ill. 443, 104 N.E.2d 288 (1952); Sledge v. Dobbs, 254 
Ill. 130, 98 N.E. 243 (1912). 
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reinvest B with her interest free of the mortgage lien, but also A’s creditors 
“could not obtain any contribution from B for having redeemed her interest. 

The other case, Wojcik v. Stolecki, did not involve the question of 
contribution. The holding was that B held her one-half free of lien, and 
A’s creditor held the other one-half, where A’s creditor redeemed the entire 
property. The court mentioned that this was the usual method of redeem- 
ing, rather than using section 26, even though the creditor paid the whole 
redemption price and got only one-half of the property. The fact that this 
method is usual is probably based on Carabelli v. Carabelli. Obviously, 
redemptions of joint tenancy property will be few unless the original judicial 
sale was at a fraction of the true value of the property. 

Though Carabelli v. Carabelli seems clearly erroneous in much of its 
language, the holding can be justified on the general rule that E and F as 
co-tenants are entitled to contribution from D for the cost of removing a 
lien from common property. If E and F’s creditor had not conveyed to E 
and F, and if the suit had been between the creditor and D, the language 
would seem to require the same result even though this holding would be 
exactly contra to Sledge v. Dobbs. 

If A and B’s property were sold in foreclosure and both had judgments 
outstanding, an interesting problem could result. If one person obtains by 
assignment or otherwise a judgment against A and a judgment against B, 
he may have separate executions and levies. No one else can afford to bid 
at the sale on either of the levies since the bidder would get only a half 
interest in the property on each sale.!4 In the cited case a bidder attempted 
to make a conditional bid. Upon the sale under the first levy, the bid was 
$10,013.61 if the debtor had an undivided one-half interest in the property, 
and $19,377.85 if the debtor had the entire interest. The same bid was made 
on the second levy. The court held that a conditional bid could not be 
made because the sheriff could not be required to determine the condition 
of the title. The court did not discuss the fact that this situation made it 
virtually impossible to obtain bids. The executions and levies were referred 
to throughout as being separate, but there was only one deposit by the 
creditor of the redemption money. The creditor in this case should have 
been required to make only one levy, or deposit the redemption money with 
reference to only one levy, or divide the deposit between the two levies. 
The net result of the cited case is the defeat of the purpose of redemptions, 
which is to satisfy as many debts as possible out of one piece of property. 

The creditor has no effective method to redeem from a judicial sale 
of A and B’s property when he has a judgment against A. He apparently 
cannot redeem A’s one-half interest under section 26. If he redeems the 
entire property, he only receives A’s one-half interest with no right to 
make B contribute her share of the redemption cost. Logically, B should 


104 Dorris v. Johnson, 363 Ill. 236, 2 N.E.2d 74 (1936). 
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either pay A’s creditor one-half of the amount paid in redemption or suffer 
loss of her interest in the property. A statutory change to this effect should 
be considered because more redemptions would then occur. More debts 
would be satisfied out of the one property, which is the primary purpose of 
redemption statutes, 

Because of homestead, the necessity of a sheriff’s deed to sever the 
joint tenancy and the problems involved in redeeming property already 
sold at judicial sale, a judgment against A alone is not a very valuable judg- 
ment if the joint tenancy property is the only property against which col- 
lection can be enforced. 


Tax Redemptions 


The statute providing that A may redeem from a tax sale and recover 
one-half of the cost of such redemption from B also provides as follows: 
“J ]oint tenants shall be allowed to redeem their individual interests in real 
property sold under the provisions of this Act, in the same manner and 
under the terms specified in this section for the redemption of other real 
property.” 1°5 No case could be found applying this provision. According 
to its language, A could pay one-half of the redemption cost and redeem 
an undivided one-half interest in the property. Unless the common property 
is taxed to both A and B, the county clerk would have an impossible duty 
of determining when redemption of one-half would be permitted. The duty 
would be only a little less onerous if the common property was taxed to A 
and B. Either case would require a determination of title. Because of the 
caution with which county clerks generally act, this statute is probably 
used only when court authorization for the redemption is obtained. In case 
of marital difficulties, the provision might be useful. 


ACTIONS 


Actions by or against joint tenants involving third parties are governed 
by practically the same rules as actions between individual owners of prop- 
erty and third parties. Only a few special rules or exceptions need be noted. 
Actions between joint tenants are, of course, unique and will be discussed 
more fully. 


Parties 


As has been seen, one joint tenant may serve a notice of termination 
and maintain a forcible entry and detainer suit.!°° In an action prior to the 
Civil Practice Act one joint tenant was allowed to maintain trover against 
a stranger to recover property wrongfully withheld.17 


105 Irr, Rev. SraT. c. 120, § 734 (1959). 
106 Kelly v. Parker, 221 Ill. App. 273 (1st Dist. 1921). 
107 German Nat’! Bank v. Meadowcroft, 95 Ill. 124 (1880). 
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If A and B contracted to purchase real estate as joint tenants, A’s suit 
for specific performance against the seller would be dismissed unless B was 
made a party.!8 

The Illinois statute now reads as follows: 


“If any person shall assume and exercise exclusive ownership over, or 
take away, destroy, lessen in value, or otherwise injure or abuse any 
property held in joint tenancy or tenancy in common, the party 
aggrieved shall have his civil action for the injury in the same manner 
as he would have if such joint tenancy or tenancy in common did not 
exist.” 19° 


This language should permit A to maintain almost any action with refer- 
ence to his undivided interest without joining B as a party. 

In a case where A sued for damages for injury to common property, 
his suit was dismissed for lack of joinder of all necessary parties because 
B was not made a party. A could individually sue for possession or even 
possibly for rent because these actions are several. A suit for damages, 
however, is joint and requires joinder of A and B.1!° This holding may be 
a practical one to prevent multiplicity of actions where there are a large 
number of co-tenants, as where mineral interests are involved. The above- 
quoted statute was held to apply only to suits between co-tenants. This 
places a rather unusual definition on the words “any person,” or might be 
taken to add words to the statute to make it read “any person who is a co- 
tenant.” 

The Illinois statute provides with reference to ejectment, “Any two or 
more persons claiming the same premises as joint tenants . . . may join in a 
suit for the recovery thereof, or any one may sue alone for his share.” 111 
If A is interested in recovering only his one-half in an ejectment suit against 
a stranger, B would seem not to be a necessary party. 

Because of somewhat contradictory holdings, the only safe course is 
to join both A and B in a suit by or against a third party. If the statute of 
limitations has run in favor of a third party against A but not against B by 
reason of incompetency or for any other reason, B should, of course, file 
suit alone. 


Ejectment 
The Illinois statute provides: 


“If the action be brought by one or more tenants in common, or 
joint tenants against their co-tenants, the plaintiff, in addition to all 


108 Lovins v. Keeley, Docket No. 35416, Ill. Sup. Ct., Sept. 1959. 

109 Int, Rev. Stat. c. 76, § 4 (1959). 

110 Guth v. Texas Co., 64 F. Supp. 733 (N.D. Ill. 1946), rev’d on other grounds, 
155 F.2d 563 (7th Cir.). 

111 Tpy, Rev. Stat. c. 45, § 5 (1959). 
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either pay A’s creditor one-half of the amount paid in redemption or suffer 
loss of her interest in the property. A statutory change to this effect should 
be considered because more redemptions would then occur. More debts 
would be satisfied out of the one property, which is the primary purpose of 
redemption statutes. 

Because of homestead, the necessity of a sheriff's deed to sever the 
joint tenancy and the problems involved in redeeming property already 
sold at judicial sale, a judgment against A alone is not a very valuable judg- 
ment if the joint tenancy property is the only property against which col- 
lection can be enforced. 


Tax Redemptions 


The statute providing that A may redeem from a tax sale and recover 
one-half of the cost of such redemption from B also provides as follows: 
“‘{JJoint tenants shall be allowed to redeem their individual interests in real 
property sold under the provisions of this Act, in the same manner and 
under the terms specified in this section for the redemption of other real 
property.” !°° No case could be found applying this provision. According 
to its language, A could pay one-half of the redemption cost and redeem 
an undivided one-half interest in the property. Unless the common property 
is taxed to both A and B, the county clerk would have an impossible duty 
of determining when redemption of one-half would be permitted. The duty 
would be only a little less onerous if the common property was taxed to A 
and B. Either case would require a determination of title. Because of the 
caution with which county clerks generally act, this statute is probably 
used only when court authorization for the redemption is obtained. In case 
of marital difficulties, the provision might be useful. 


AcTIONS 


Actions by or against joint tenants involving third parties are governed 
by practically the same rules as actions between individual owners of prop- 
erty and third parties. Only a few special rules or exceptions need be noted. 
Actions between joint tenants are, of course, unique and will be discussed 
more fully. 


Parties 


As has been seen, one joint tenant may serve a notice of termination 
and maintain a forcible entry and detainer suit. In an action prior to the 
Civil Practice Act one joint tenant was allowed to maintain trover against 
a stranger to recover property wrongfully withheld.?7 
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If A and B contracted to purchase real estate as joint tenants, A’s suit 
“for specific performance against the seller would be dismissed unless B was 
made a party.18 

The Illinois statute now reads as follows: 


“If any person shall assume and exercise exclusive ownership over, or 
take away, destroy, lessen in value, or otherwise injure or abuse any 
property held in joint tenancy or tenancy in common, the party 
aggrieved shall have his civil action for the injury in the same manner 
as he would have if such joint tenancy or tenancy in common did not 
exist.” 109 


This language should permit A to maintain almost any action with refer- 
ence to his undivided interest without joining B as a party. 

In a case where A sued for damages for injury to common property, 
his suit was dismissed for lack of joinder of all necessary parties because 
B was not made a party. A could individually sue for possession or even 
possibly for rent because these actions are several. A suit for damages, 
however, is joint and requires joinder of A and B."!° This holding may be 
a practical one to prevent multiplicity of actions where there are a large 
number of co-tenants, as where mineral interests are involved. The above- 
quoted statute was held to apply only to suits between co-tenants. This 
places a rather unusual definition on the words “any person,” or might be 
taken to add words to the statute to make it read “any person who is a co- 
tenant.” 

The Illinois statute provides with reference to ejectment, “Any two or 
more persons claiming the same premises as joint tenants . . . may join in a 
suit for the recovery thereof, or any one may sue alone for his share.” 111 
If A is interested in recovering only his one-half in an ejectment suit against 
a stranger, B would seem not to be a necessary party. 

Because of somewhat contradictory holdings, the only safe course is 
to join both A and B in a suit by or against a third party. If the statute of 
limitations has run in favor of a third party against A but not against B by 
reason of incompetency or for any other reason, B should, of course, file 
suit alone. 


Ejectment 
The Illinois statute provides: 


“If the action be brought by one or more tenants in common, or 
joint tenants against their co-tenants, the plaintiff, in addition to all 


108 ovins v. Keeley, Docket No. 35416, Ill. Sup. Ct., Sept. 1959. 

109 Int. Rev. Stat. c. 76, § 4 (1959). 

110 Guth v. Texas Co., 64 F. Supp. 733 (N.D. Ill. 1946), rev’d on other grounds, 
155 F.2d 563 (7th Cir.). 

111 Try. Rev. Stat. c. 45, § 5 (1959). 
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other evidence which he may be bound to give, shall be required to 
prove, on the trial of the cause, that the defendant actually ousted such 
plaintiff, or did some other act amounting to a total denial of his right 
as such co-tenant.” 1! 


This requires B to show something more than that she is out of pos- 
session. Showing a denial of a demand for joint possession would, of 
course, be sufficient. 

Where A is in possession, claiming exclusive possession under title 
adverse to B, there is a sufficient ouster for ejectment, and equity will not 
take jurisdiction; nor will it take jurisdiction although there is a suit to 
set aside a deed if the claimed invalidity of a deed was lack of delivery 
since validity of delivery can be determined at law.'!8 


Trespass 


Somewhat inconsistent cases have arisen in the field of trespass. A 
licensee of A, who should be treated the same as A, was held liable in tres- 
pass to B for digging coal.'!* In another case A was held liable in trespass 
to B for removing a printing press from its usual location and converting 
it to his own use.1 The court said that the action of trespass was clearly 
granted by section 4 of the Joint Tenancy Act.!® In spite of these two 
cases and the statute, two later cases recite that one tenant in common cannot 
be guilty of committing a trespass on property which he owns in common 
with others.!17 This would apply equally to joint tenants. This statement 
can be justified only by limiting its applicability to a technical trespass. 
Mere going onto the land would not create liability since this is a matter of 
right. However, actual damage would create liability for trespass. 


Accounting 


B sued A who had exclusive possession of jointly owned property to 
collect rent and profits in an action of assumpsit brought in a justice of the 
peace court. The action of assumpsit was improper since accounting was 
the proper action.'!® Another action of assumpsit was dismissed because a 
determination of title was required and because there was no express or 
implied promise.1!® Accounting was the proper remedy. 


112 Td. § 26. 

113 Tundy v. Lundy, 131 Ill. 138, 23 N.E. 337 (1890). 

114 Murray v. Haverty, 70 Ill. 318 (1873). 

115 Rice v. Burgess, 151 Ill. App. 26 (3d Dist. 1909). 

116 Try. Rev. Stat. c. 76, § 4 (1959). 

U7 Conklin v. Newman, 278 Ill. 30, 115 N.E. 849 (1917); Dishinger v. Bon Air 
Catering, Inc., 336 Ill. App. 557, 84 N.E.2d 562 (2d Dist. 1949). 

118 Crow v. Mark, 52 Ill. 332 (1869). 

"9 Kran v. Case, 123 Ill. App. 214 (2d Dist. 1905). See also Cheney v. Ricks, 187 
Ill. 171, 58 N.E. 234 (1900). 
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Allegations that A occupied the common property, and that B did not, 
are insufficient.!2° In order for B to recover, A must have received more 
than his share of rents from the common property or have appropriated 
more than his share of the common property to his own use. There must be 
allegations that A prevented B from occupying the common property and 
that the property had some rental value. 

An equity action of accounting is proper for B to collect rents and 
profits from A if A is in exclusive possession of the common property.'”! 
A special demurrer to a petition for an accounting, rather than a general 
demurrer, is required to take advantage of the plaintiff’s failure to allege 
the rental value or that A denied B occupancy. A lessee of A has the 
same liability to account to B as A has.1*8 

In addition to the accounting suit, there is usually a prayer for partition, 
to set aside a deed,!** or to declare a resulting trust. An equitable accounting 
will be denied unless other equitable relief is requested or unless the claims 
between A and B are particularly complicated. If, for instance, a request 
for an accounting is combined with a will construction suit, the entire suit 
will be dismissed if the court finds no ambiguity requiring construction of 
the will.1?5 

At one time Illinois had a statutory action of account which could be 
used in cases involving joint tenancy.'*® A jury determined whether an 
account should be stated and an auditor actually stated the account. With 
sufficient evidence, a jury would sometimes erroneously determine that the 
plaintiff was entitled to nothing on an accounting, rather than determining 
whether he was entitled to an account.!27 


Partition 


The most important single action involving co-tenants which is peculiar 
to co-tenancy is partition. As indicated above, partition often also involves 
an accounting. Probably the majority of partition suits today are filed in 
connection with a marital disagreement, but partition may also be filed in 
many other situations. 

A vigorous claim was made after the passage of our present Joint Ten- 
ancy Act 1*8 that partition was not available to A. The statutory right to 


120 Angelo v. Angelo, 146 Ill. 629, 35 N.E. 229 (1893). 

121 Hollahan v. Sowers, 111 Ill. App. 263 (3d Dist. 1903). 

122 Cady v. Ridenour, 158 Ill. App. 97 (2d Dist. 1910). 

123 Fyffe v. Fyffe, 292 ill. App. 539, 11 N.E.2d 857 (4th Dist. 1937). 
124 Staufenbiel v. Staufenbiel, 388 Ill. 511, 58 N.E.2d 569 (1944). 


125 Turek v. Mahoney, 407 Ill. 476, 95 N.E.2d 330 (1950). To the same effect, see 
Webster v. Hall, 388 Ill. 401, 58 N.E.2d 575 (1944). 


126 Try. Rev. Stat. c. 2 (1933), repealed, Ill. Laws 1935, p. 1. 
127 Hawley v. Burd, 6 Ill. App. 454 (2d Dist. 1880). 
128 Int, Rev. Stat. c. 76 (1959). 
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create a survivorship estate was claimed to be inconsistent with the right to 
destroy the survivorship feature by partition. The court held in Barr v. 
Barr }° that partition would lie between A and B. Since a deed can destroy 
the survivorship feature, why should partition be denied? In Barr v. Barr, 
A failed to include the mortgagees, so the partition suit was defective, but 
B had made only a general demurrer. Since partition was combined with 
the accounting suit, the general demurrer was properly held insufficient by 
the lower court. This decision might be different under the more recent 
cases 18° which make accounting alone insufficient for equitable relief. 

Mother and son owned property as joint tenants. The son was in ex- 
clusive possession and the mother brought a suit for possession. The son 
filed a chancery suit to restrain her suit and to have declared valid a claimed 
contract for ultimate receipt of the property in return for support of the 
mother for life. In the alternative, the son asked for partition and an 
accounting since the mother had previously had possession. The son failed 
to prove his contract but was entitled to partition and accounting. The 
court below had erred and denied him the accounting.'*! 

A number of defenses to partition have been tried with varying results 
depending on the facts. Usually, a lease or an agreement not to partition 
are depended on to prevent partition. 

Lease as Preventing Partition. A lessee of A cannot maintain a partition 
suit.'8? If A’s lessee buys A’s interest in the property, he can then maintain 
partition.1°* Of course, the joint tenancy will thereby be severed. 

If A leases his interest on a lease which permits the lessee to remove 
the buildings and make similar drastic changes in the common property, 
A is estopped from claiming partition.1%* Such a lease makes the premises 
practically unsalable and amounts to an agreement by A not to partition 
the common property. If a way could be determined to make a sale and 
preserve B’s rights, there would be no objection to allowing B’s partition suit. 

A ninety-nine year lease by A of his interest was held not to affect his 
right to partition since the property could be sold subject to the lease, and 
A and B’s share in the proceeds could be properly adjusted.1*5 

A leased his interest in the common property. The evidence was that 
the property would sell without the lease for $35,000, and with the lease 
for $28,000. This lease was no deterrent to partition.%* The language of 


129 273 [ll. 621, 113 N.E. 36 (1916). 

180 Turek v. Mahoney, supra note 125; Webster v. Hall, supra note 125. 
181 Regan v. Regan, 192 Ill. 589, 61 N.E. 842 (1901). 

182 Ziegler v. Brenneman, 237 Ill. 15, 86 N.E. 597 (1908). 

183 Hill v. Reno, 112 Ill. 154 (1883). 

134 Arnold v. Arnold, 308 Ill. 365, 139 N.E. 592 (1923). 

185 Thomas v. Farr, 380 Ill. 429, 44 N.E.2d 434 (1942). 

136 Masters v. Smythe, 342 Ill. App. 185, 95 N.E.2d 719 (2d Dist. 1950). 
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the case was to the effect that A must be compensated for his loss of rent, 
but no detailed suggestions for dividing the sale proceeds were given. A 
should have to suffer the loss in sale value occasioned by the lease. A might 
receive only the value of his reversion plus compensation for loss of rent. 
This probably would be the most equitable solution. 

Agreement Not To Partition. Agreements not to partition are often 
based on oral agreements, but these are seldom proved to the court’s satis- 
faccion.!8? Statements to the effect that the property was to be A and B’s 
home for the rest of their lives were held insufficient. There was the added 
factor that these statements were made prior to the conveyance and, there- 
fore, merged in the deed and retained no validity thereafter.!** 

Nagel v. Kitchen 8° combined leases and an agreement not to partition. 
A and B had a written agreement not to partition, which expired. The 
evidence of an oral agreement extending the written agreement was disputed 
and inconclusive. Different apartments were leased for varying periods of 
time, the longest of which was five years. The court held that these leases 
presented no problem and granted partition. 

Property settlement agreements sometimes constitute agreements not 
to partition. If the agreement entitled A to use the entire premises without 
accounting to B and they agreed not to dispose of property so that sur- 
vivorship rights continued, the agreement would be sufficient to prevent 
partition.‘ The agreement did not constitute an illegal restraint on aliena- 
tion, and was a perfectly valid, enforceable agreement in which each party 
gave up valuable rights. In the cited case, A’s deed to his second wife was 
held ineffective. 

If A and B agreed that neither would sell the common property with- 
out the consent of the other, this would constitute an agreement not to 
partition.1#! A was given the entire use of property and was to pay all 
expenses. The restraint on sale implies a restraint on partition since the 
necessary result of partition would be a sale or would make a sale possible. 
The fact that this agreement had no time limit caused no difficulties because 
the lives of the parties would, of necessity, be the limit. 

The agreement not to partition in one case consisted primarily of a 
trust deed from B to A given, so A told B, to prevent a transfer of her 
interest to his prejudice. There was also evidence of discussions about 
maintaining a home during their joint lives and that neither would terminate 
the use of the home during the life of the other.1#? 


187 Bydalek v. Bydalek, 396 Ill. 65, 71 N.E.2d 19 (1947). 

188 Stromsen v. Stromsen, 397 Ill. 260, 73 N.E.2d 272 (1947). 

189 381 Ill. 178, 44 N.E.2d 853 (1942). 

140 Swannell v. Wilson, 400 Ill. 138, 79 N.E.2d 26 (1948). 

141 Rosenberg v. Rosenberg, 413 Ill. 343, 108 N.E.2d 766 (1952). 
142 Hardin v. Wolf, 318 Ill. 48, 148 N.E. 868 (1925). 
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Partition Involving Minors. The minority of one co-tenant is not a bar 
to partition suit by another co-tenant. When someone on behalf of a minor 
files a partition suit, the court will then inquire into whether the partition 
would be beneficial to the minor. This is one exception to the rule that 
partition is a matter of right.1* 


Suits To Set Aside a Deed or To Declare a Trust 


In some divorce actions, A will seek a conveyance to obtain B’s interest 
rather than a partition to obtain one-half of the common property. The 
general rule is that the common property will be divided equally unless 
there is some compelling equity in favor of one or the other. Some cases 
have said that B will not get any share as a matter of right and will be 
ordered to convey the common property to A unless there are special 
equities in her favor. Other cases have this reversed, saying that B gets her 
share as a matter of right unless there are special equities in A’s favor. 

Where the conveyance of common property occurred just prior to 
the marriage which lasted only three months, A, who had furnished the 
purchase price, received the entire property. The court made some interest- 
ing observations on the law. B must show special equities to receive the 
entire property. Where there is evidence of a gift, each party may retain 
one-half. The evidence of a gift was disputed, and the court said that even 
if there was a gift, the entire title could return to A.'#* The court was 
much more sympathetic to A than to B, and possibly propounded state- 
ments of the law which might not now be valid. 

In another case B induced A to create the joint tenancy by promising 
to reform her errant ways. She did not keep the promise, and the court 
found that she never had any intention of doing so. A was entitled to a 
reconveyance from B. Unfortunately, A only asked for a reconveyance of 
one of two properties which were changed to joint tenancy. A was entitled 
to reconveyance of only the one property included in his petition.1*® 

Where the court felt that B had a plan of breaking up the marriage 
as soon as she could induce A to convey the property to her, A was given 
the entire property.!** It is interesting to note that the court in these cases 
cannot merely decree that A owns the property. The proper procedure is 
the same as a suit to set aside a deed between strangers. B is ordered to 
convey to A, and if she fails to do so, the master-in-chancery makes the 
conveyance for her. 

If A fails to prove any fraud or coercion or fails to appeal sufficiently 
to the sympathy of the court, the common property will be left in joint 


143 Hasterlik v. Hasterlik, 316 Ill. 72, 146 N.E. 498 (1925) 
144 Bissett v. Bissett, 375 Ill. 551, 31 N.E.2d 955 (1941). 
145 Walsh v. Walsh, 372 Ill. 254, 23 N.E.2d 341 (1939). 
146 Fischer v. Fischer, 245 Ill. 426, 92 N.E. 283 (1910). 
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tenancy or partition will be ordered if requested by either party.’*7 In one 
case where A and B owned two properties in joint tenancy, A received one 
and B received the other.1*8 

Probably there is some coercion in most cases where property is taken 
in joint tenancy between A and B. A could not obtain the entire property 
because of mere nagging by B to have a joint tenancy created. For A to 
recover, the coercion must be rather extreme or must be accompanied by 
fraud. A should not, therefore, create a joint tenancy with B if he thinks 
there is a possibility of divorce. Since B’s right to one-half of the common 
property is an effective weapon in divorce matters, B should insist on the 
creation of a joint tenancy. Once again, the lawyer’s attitude toward the 
presence or absence of a joint tenancy depends on whether he represents 
A or B. 


147 Baker v. Baker, 412 Ill. 511, 107 N.E.2d 711 (1952); Arliskas v. Arliskas, 343 Ill. 
112, 175 N.E. 6 (1931). 
148 Wesselhoeft v. Wesselhoeft, 369 Ill. 419, 17 N.E.2d 56 (1938). 











TAX INCIDENTS OF JOINT OWNERSHIP 
BY J. NELSON YOUNG * 


UNCOMMON TAX CONSEQUENCES may flow from the commonly 
utilized joint tenancy. Although joint ownership of property with rights 
of survivorship is extensively used,! the tax incidents of such ownership fre- 
quently pass unrecognized. It is the objective of this article to summarize 
the basic tax considerations and to point up some of the peripheral problems 
in the area.2, The emphasis is upon interests held in joint tenancy with 
appropriate references to tenancies by the entireties where there is a differ- 
ence in treatment.® 


* J. NELSON YOUNG. B.S. 1938, LL.B. 1942, University of Illinois; CPA, 
State of Illinois; Professor of Law, University of Illinois. 


1The most comprehensive information as to the extent of joint ownership is that 
provided by the Internal Revenue Service in its Statistics of Income. In recent years, 
however, the analysis of federal estate tax returns has not included data with respect 
to jointly owned property. The most recent figures which are available relate to estate 
tax returns filed during the year 1950. These data include both taxable and nontaxable 
returns and are summarized as follows: 


GUN EONS OIE 5 cisincion sci os eon bo a seaeee keene $4,918,094,000 
Jointly owned property: 
I 9 aoc cis daissieiemos steawaeaeaeanaee $ 163,809,000 
Personal property: 
INE ai aoc Sei eee ed aco wire eae 1,271,000 
RUMI aka wrrtenyivaauesuttisnwestenioaiee 230,932,000 
Total jointly owned property................... $ 396,012,000 
Percentage jointly owned property to total gross estate 8.05 


Source: U.S. Treas. Dep’r, Statistics oF INCOME FOR 1949 (Part I) 352-53 (1954). 


A selected sample study of fifty farm estates administered in five Illinois counties 
(Bond, Champaign, Kankakee, Marion, and Peoria) since 1950 revealed the following 
information: (1) Where there was a surviving spouse, 26.5% of the real estate and 
25.3% of the personal property was held in joint tenancy; (2) Where there was no 
surviving spouse, only 3.3% of the realty, but 15.8% of the personalty was held in 
joint ownership. Krausz, Costs oF TRANSFERRING FARM PROPERTY BY INHERITANCE (Univ. 
of Ill. Dept. Agric. Econ., Research Report AERR-14, 1956). 

2 An early comprehensive treatment of the problems in this area is to be found in 
Rudick, Federal Tax Problems Relating to Property Owned in Joint Tenancy and 
Tenancy by the Entirety, 4 Tax L. Rev. 3 (1948). See also a more recent treatment 
by the same author in 1 Lasser, Estate Tax TEcHNIQUES 179-209 (1959). 

% The reference to tenancies by the entireties is desirable for comparative purposes 
even though this interest is not recognized under Illinois law. Moss & Siebert, Classifica- 
tion and Creation of Joint Interests, supra p. 884. 
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ACQUISITION OF PROPERTY IN JoINT OWNERSHIP 


Creation of Joint Tenancy by Third Party 


A discussion of the tax aspects of joint tenancies ordinarily centers upon 
the creation of these interests by a co-tenant. However, it is not extraor- 
dinary for a third party within the family group to create a joint tenancy 
by gift, bequest, or devise. Typical examples may be a conveyance by a 
husband to his wife and a child as joint tenants, or a conveyance by a father 
to his son and his daughter-in-law in joint tenancy. 

Inter Vivos Gift—Gift Tax and Basis. If the joint tenancy is created 
by inter vivos gift, the donor is deemed to have consummated separate 
gifts to each of the donee joint tenants in an amount equal to their respective 
fractional interests in the property. Each gift qualifies for the annual $3,000 
exclusion as a gift of a present interest. As in the case of other gifts, the 
annual exclusions can be doubled, in effect, if the donor and his wife elect 
to split the gift to a third party for gift tax purposes.‘ If one of the donee 
joint tenants is the donor’s spouse, the interest of the donee spouse will 
qualify for the gift tax marital deduction.® 

Although the gift tax is measured by the fair market value of the prop- 
erty, the donor’s basis carries over to the donee joint tenants and is allocated 
between them in equal shares.* This carry-over of basis tends, of course, 
to discourage inter vivos gifts of appreciated property within the family 
group, particularly with respect to depreciable income-producing property. 

Basis Adjustment for Gift Tax Paid. In the case of an inter vivos gift 
of appreciated property, the basis of each joint tenant’s interest will be 
increased by the gift tax paid thereon but not in excess of the fair market 
value of such interest at the date of the gift pursuant to the provisions of 
section 1015(d) which was added to the Code by the Technical Amend- 


4In the suggested example of a gift in joint tenancy by a father to his son and 
his daughter-in-law, if the donor’s wife agrees to split the gift and neither has used the 
specific exemption of $30,000, there can be an initial tax-free transfer of property hav- 
ing a value of $72,000. 

5 The interest of the donee spouse as a joint tenant qualifies for the gift tax marital 
deduction since the right to share in the income from the property during his life and 
the power to sever the joint tenancy at will are the equivalent of a legal life estate 
coupled with a general power of appointment. Thus, the joint tenancy is within the 
current statutory exception to the terminable interest rule. Int. Rev. Cope oF 1954, 
§ 2523(e); Treas. Rec. $25.2523(e)-1(g) (2) (1958). This has not always been the case. 
Prior to modification of the marital deduction provisions by the Internal Revenue Code 
of 1954, a legal life estate coupled with a general power of appointment constituted a 
terminable interest. Int. Rev. Code of 1939, § 1004(a) (3) (E); Treas. Reg. 108, § 86.16b 
(b) (v) (1949). 

6 The donor’s basis carries over for the purpose of computing depreciation and of 
determining gain in the event of sale. If the property has decreased in value below the 
donor's basis, the fair market value at the date of the gift will govern in determining loss 
on subsequent sale by the donee. Int. Rev. Cope or 1954, § 1015(a). 
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ments Act of 1958.7 This adjustment is made by allocating the donor’s gift 
tax for the year of the gift in the proportion which the value of each tax- 
able gift bears to the value of the donor’s total taxable gifts for the year. 
In making this determination, the charitable deduction and marital deduc- 
tion are taken into account but there is no reduction for the specific exemp- 
tion.’ If the donor and his spouse elect to split the gift, the gift taxes paid 
upon the gift consist of the sum of amounts paid with respect to each half 
of the gift.® 

If the donor contemplates a series of yearly gifts of appreciated prop- 
erty, care should be exercised in the selection and timing of the gifts to 
obtain the maximum benefit of the basis adjustment available with respect 
to the gift taxes paid. Inadvertent selection and timing of the gifts may 
result in a substantial sacrifice of basis for the donee. This risk of loss of 
a substantial basis adjustment arises from the progressive rate structure of 
the gift tax, limitation of the adjustment to the gift tax paid in the year the 
gift is made, and the provision that the adjusted basis may not exceed 
the fair market value of the property. To obtain the maximum basis ad- 
justment allowed under the statute, it is necessary to transfer first that 
property which has appreciated the least. 

For example, assume that the donor has two tracts of real estate, each 
having a fair market value of $100,000, which he plans to convey to A and 
B as joint tenants. Tract No. 1 has a cost basis of $90,000; Tract No. 2, 
a cost basis of $40,000. The donor is unmarried and has made no prior 
taxable gifts. If he consummates the gifts in successive years and conveys 
Tract No. 1 in the first year and Tract No. 2 in the second year, the entire 
amount of gift taxes paid would be allowed as a basis adjustment since the 
allocated gift taxes would not increase the basis of the properties in either 
year beyond their respective fair market values.1° On the other hand, if the 
order of the conveyances were reversed, and Tract No. 2 were transferred to 
A and B in the first year and Tract No. 1 in the second year, there would 


™ This adjustment is available with respect to gifts made on or after September 2, 
1958 (date of enactment of the Technical Amendments Act of 1958) and with respect 
to gifts made prior thereto if the property was not disposed of by the donee prior to 
that date. 

Hereafter, unless otherwise specified, section references in the text will be to the 
Internal Revenue Code of 1954. 

8 Int. Rev. Cope or 1954, § 1015(d) (2). 

97d. § 1015(d) (3). 

10 In the first year, a gift tax of $7,965 would be paid on taxable gifts of $64,000 after 
deducting the annual exclusion of $3,000 each for A and B and the specific exemption 
of $30,000. Since the difference in fair market value and basis of Tract No. 1 is 
$10,000, the entire amount of gift tax would be recouped as an addition to the basis of 
the property. In the second year a gift tax of $20,610 would be paid upon taxable gifts 
of $94,000 after allowance of the annual exclusions. Similarly, the full amount of the 
gift tax will be allocable to increase the basis of Tract No. 2 inasmuch as the difference 
between the fair market value and the donor’s basis is $60,000. 
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be a substantial loss of basis adjustment. The gift tax paid in the second 
year upon the transfer of Tract No. 1 would exceed the difference between 
the basis of the property and its fair market value by $10,610." If the donor 
were to convey both tracts in the same year, the loss of basis adjustment 
would be reduced since the gift tax allocable to Tract No. 1 would exceed 
the allowable adjustment by only $4,962.50.1? 

A more striking illustration is that where the donor contemplates a 
gift of cash (or property which has not appreciated in value) as well as a 
gift in kind of appreciated property. Assume a gift of real property having 
a value of $100,000 and a basis of $40,000, and a gift of cash of $100,000 
under the same circumstances as suggested above. If the real property were 
transferred in the first year and the cash in the second year, there would be 
a loss of $20,610 in basis adjustment. The entire amount of gift taxes paid 
in the first year ($7,965) would apply to increase the basis of the real 
estate, but since there can be no increase in the basis of cash, the entire 
amount of gift taxes paid in the second year would be forfeited as a basis 
adjustment.!® By reversing the sequence of the gifts, so that the cash is 
transferred in the first year, only the first year’s gift tax ($7,965) would be 
forfeited as a basis adjustment. Thus the entire amount of the gift tax paid 
in the second year ($20,610) would be added to the basis of the real estate 
in the hands of the donees. The sequence of the gifts would not alter the 
total gift taxes payable by the donor, but the basis adjustment would differ 
by $12,645. A third alternative would be the transfer of both the cash and 
real property in the same year. But this would also result in a loss of basis 
adjustment to the extent of the gift tax allocable to the cash gift, namely, 
one-half of the total or $14,962.50.14 This loss would exceed by $6,997.50 
the minimum loss of $7,965 in basis adjustment obtained by consummating 
the cash gift in one year and the gift of the real estate in a subsequent year. 

Bequest or Devise and Basis. Where the joint tenancy is created by a 
third party by bequest or devise, the date of death value (or alternate 
valuation) determines the basis of the property and is allocable among the 
joint tenants in equal shares.45 No adjustment in basis is allowed with 


11 In the first year, the gift tax on Tract No. 2 would be $7,965; the difference in fair 
market value and the donor’s basis, $60,000. In the second year, the gift tax on Tract 
No. 1 would be $20,610; the difference in fair market value and the donor’s basis, $10,000. 

12 By transferring both tracts in the same year, the total taxable gifts would be 
increased by $6,000 to $164,000 since the donor would lose one year’s annual exclusion 
with respect to A and B. The gift tax would be $29,925 of which one-half, $14,962.50, 
would be allocable to each tract. The difference in fair market value and the donor’s 
basis for the respective tracts is $10,000 and $60,000. Thus there would be a loss of 
basis adjustment of $4,962.50 with respect to Tract No. 1. 

18 There would be a similar loss if there were a gift of property in kind and the 
market value did not exceed the basis—for example, a gift of recently acquired property. 

14 The total taxable gifts after allowance of the annual exclusion and specific exemp- 
tion would be $164,000 and the gift tax, $29,925. 

15 Int, Rev. Cope or 1954, § 1014(a). 
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respect to inheritance or estate taxes paid upon the interests acquired by 
the beneficiaries even though the beneficiaries may pay the death taxes 
thereon by agreement or in discharge of their liability as transferees.1® Date 
of death value governs under the statute and the assumption or payment of 
death taxes by the devisee or legatee is analogous to the payment of an out- 
standing lien or mortgage upon property acquired by devise or inheritance. 
Furthermore, to allow the joint tenant beneficiaries to capitalize death taxes 
paid upon the bequest or devise and to recover this sum through deprecia- 
tion or upon sale would negate the proscription upon the deduction of 
death taxes imposed by section 164(b) (4).!7 

If the property were transferred by inter vivos gift in contemplation 
of death and the donor’s death occurs after December 31, 1953, date of 
death value will determine the basis of the property in the hands of the 
donee joint tenants.1® In the case of depreciable property, the date of death 
value must be reduced by the amount of depreciation allowed to the donees 
prior to the donor’s death.!® It is likely that this illogical adjustment soon 
will be eliminated so that the date of death value (or value at the optional 
valuation date) will govern.” The date of death value is available with 


16 No adjustment of basis has been allowed for death taxes paid in the following 
circumstances: (1) In compromise of a suit to contest her father’s will, the taxpayer 
acquired property subject to an agreement that she pay a proportionate share of the 
federal estate and state inheritance taxes assessed in the decedent’s estate. Marion A. 
Burt Beck, 15 T.C. 642 (1950), aff'd mem., 194 F.2d 537 (2d Cir.), cert. denied, 344 US. 
821, 73 Sup. Ct. 18 (1952); (2) Taxpayer was required to pay federal and New York 
estate taxes upon property acquired from the decedent by gift in contemplation of 
death. Jules S. Bache Trust, 24 T.C. 960 (1955), aff'd mem. sub. nom., Michael v. Com- 
missioner, 239 F.2d 385 (2d Cir. 1956), cert. denied, 353 U.S. 950, 77 Sup. Ct. 861 (1957); 
accord, Trust of Harold B. Spero, 30 T.C. 845 (1958). Contra, Irene C. Moffett, 14 
T.C. 445 (1950), rev’d, 191 F.2d 149 (2d Cir. 1951). In this case a surviving wife paid 
the estate tax due with respect to annuities acquired from her deceased husband which 
were the only items includible in his gross estate. The Tax Court held that the widow 
could amortize the estate taxes paid over her life expectancy. On appeal, the Second 
Circuit reversed but concluded that the estate taxes should be added to the basis of 
the annuities on the ground that to this extent she had made a purchase. The result 
was to increase the taxable income of the widow in the application of the three per cent 
rule under § 22(b) (2) (A) of the 1939 code. 


17 The allowance of a deduction under § 691(c) for estate taxes attributable to 
items which constitute income in respect of a decedent and the basis adjustment allowed 
under § 1015(d) for gift taxes paid on inter vivos gifts are specific exceptions to the 
general rule prescribed in § 164(b) (4). 

18 Int. Rev. Cope or 1954, § 1014(b) (9). In this event, since § 1014(b) (9) would 
govern the determination of basis, any gift tax paid upon creation of the joint tenancy 
would be allowed as a credit against the estate tax and not as a basis adjustment under 
§ 1015(d). 

19 Jd. § 1014(b) (9). 

2 Pending legislation would delete the requirement of a basis adjustment for de- 
preciation allowed to the donees prior to the donor’s death. H.R. 10591, 86th Cong. 
2d Sess. § 50 (1960). For an interesting discussion of some of the difficulties arising with 
respect to the basis adjustment required by § 1014(b) (9), see Chirelstein, Some Aspects 
of Basis and the Proposed Regulations, 35 Taxes 151 (1957). 
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respect to gifts in contemplation of death even though no estate tax return 
is due or no estate tax is payable in the donor’s estate.2_ Value as of the 
optional valuation date is available, however, only if an estate tax return 
is required to be filed in the donor’s estate and the personal representative 
elects the alternate valuation.?? 


Creation of Joint Tenancy by Co-Tenant 


The creation of a joint tenancy by a co-tenant may present immediate 
income and gift tax problems and potential estate tax problems. If the prop- 
erty acquired in joint tenancy is transferred as compensation for services 
rendered by one of the co-tenants, the full value of the property constitutes 
taxable income of the co-tenant who rendered the services. A taxpayer 
cannot assign income from personal services by taking payment in kind and 
arranging for conveyance of the property in joint tenancy with another.”® 
Taxable gain may also be realized upon creation of the joint tenancy if it is 
created by an exchange of property owned by one of the joint tenants 
where the property exchanged does not constitute like kind property 
within section 1031— for example, where corporate stock owned by one 
co-tenant is exchanged for real estate which is conveyed in joint tenancy. 

The creation of a joint tenancy with one joint tenant providing all or 
a disproportionate part of the consideration ordinarily results in a taxable 
gift to the donee joint tenant to the extent that the value of the severable 
interest acquired by the donee exceeds the consideration contributed by 
him. In this case, the cost basis of the property is allocable between the 
joint tenants in equal shares. In addition, a basis adjustment will be allowed 
under section 1015(d) with respect to the interest of the donee joint tenant 
to the extent of the gift taxes paid by the donor co-tenant upon the creation 
of the joint tenancy. As discussed more fully at a later point, the joint 
tenancy property will be includible in the gross estate of the first joint 
tenant to die in proportion to his contribution of consideration in the 
acquisition of the property. 


Is There a Taxable Gift? 


The gift tax consequences of the creation of a joint tenancy by one of 
the co-tenants depend on whether there is a completed transfer. Has the 
donor relinquished contro] over a fractional interest in the property? ** 


21 Treas. Reg. § 1.1014-2(b) (2) (1957). 

227d. § 1.1014-3(a). 

23 There would be no motivation as between husband and wife to attempt to shift 
income in this manner but there may be some temptation to utilize this device among 
other family members—for example, to shift income from a parent to a child. Payment 
in kind of compensation for personal services may involve a misguided attempt both to 
defer recognition of taxable income and to convert ordinary income into capital gain 
by taking payment in the form of a capital asset. 

% Treas. Reg. § 25.2511-2(b) (1958). 
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This turns on whether the donee has acquired a separable interest under 
local law.?° In any event, there must be a donative transaction—a dispro- 
portionate contribution of consideration. In a recent case, a husband used 
funds accumulated in the family business in which his wife actively par- 
ticipated to purchase securities in his own name. Later he registered the 
securities jointly with his wife pursuant to a long-standing oral agreement 
that the earnings of the business were to be treated as joint property. No 
gift was recognized on the ground that the spouses had made equal con- 
tributions since, under the terms of their agreement, joint funds had been 
used to acquire the property.”¢ 


Personal Property 


In Illinois, by specific statutory provision, a joint tenancy can be cre- 
ated in tangible personal property provided the parties document the title 
by proper instrument in writing.?” If this is done, the donee joint tenant 
acquires a vested fractional interest in the property and to this extent there 
is a taxable gift. 

Creation of joint interests with rights of survivorship in intangible 
property may or may not involve gift tax consequences depending on 
whether the donee acquires a severable and irrevocably vested interest in 
the property. If the property consists of corporate stocks or bonds, regis- 
tration of the securities jointly with rights of survivorship will create vested 
interests in the donee and constitute a taxable gift.28 The mere creation of 
a joint bank account or the purchase of United States savings bonds regis- 
tered in co-ownership do not constitute completed gifts since the donor may 
at any time regain the entire fund. The gift is deemed incomplete until the 
donee depositor withdraws funds from the joint bank account or until the 
donee co-owner of the savings bond is allowed to cash the bond and in each 
case appropriates the funds to his own use.?® There may be a present gift 
of the entire interest in the intangible property, however, even though title 
is in the form of joint ownership. This would be the case where the donor 
delivers the joint savings account bank book or the joint savings bond to 
the donee with the intention of immediately transferring complete owner- 
ship. 


25 Id. § 25.2511-1(h) (5). 

26 Estate of Charles A. Trafton, 27 T.C. 610 (1956), acq., 1957-1 Cum. Butt. 5. 

27 Tit. Rev. Strat. c. 76, § 2 (1959); Note, Joint Tenancies and Wills, infra p. 1044. 
See Harvey v. United States, 185 F.2d 463 (7th Cir. 1950), where the court concluded 
that farm equipment purchased with joint funds was held as tenants in common in the 
absence of a written instrument which would satisfy the statutory requirement. 

28 Charles Guzy, 8 CCH Tax Ct. Mem. 681 (1949) (estates by entireties). 

29 Treas. Reg. § 25.2511-1(h) (4) (1958). 

30 Cf. Silverman v. McGinnes, 259 F.2d 731 (3d Cir. 1958); Littlejohn v. County 
Judge, 79 N.D. 550, 58 N.W.2d 278 (1953). 














WINTER] TAX INCIDENTS 979 


Real Property and Joint Tenancies Between Husband and Wife 


Ordinarily the creation of a joint tenancy in real estate results in con- 
summation of a completed gift inasmuch as the donee joint tenant takes an 
immediate vested and separable interest in the property.®1 Husbands and 
wives, however, are permitted an election with respect to joint tenancies in 
real property created after December 31, 1954. Under section 2515, no gift 
is recognized upon creation of or additions to a joint tenancy in real prop- 
erty between husband and wife unless the donor elects in the gift tax return 
for the year of the transfer to treat the transaction as a gift.32 The statute 
does not exempt the transaction from a transfer tax ** but merely defers 
the taxable event until there is a termination either inter vivos or by the 
death of a co-tenant. The gift tax may be applicable in the former case, 
and the estate tax in the latter. 

Gift Upon Termination. If the joint tenancy is terminated inter vivos, 
there is a taxable gift to the extent that the donee receives upon the termina- 
tion an amount which is proportionately greater than his contribution to 
the original acquisition of or improvements to the property. Thus, if the 
donee joint tenant contributed no part of the consideration, the entire 
amount received by him upon termination would constitute a taxable gift 


81 Where one co-tenant provides all the consideration, there is a gift of an un- 
divided one-half interest. If the donee is a spouse, the gift qualifies for the gift tax 
marital deduction. If the interest created is a tenancy by the entirety, the amount of 
the gift depends on whether, under local law, either spouse acting alone can sever his 
interest in the property. If he can, there is a gift of an undivided one-half. If neither 
acting alone can defeat the survivorship rights of the other, the amount of the gift is 
determined on the basis of appropriate actuarial factors. Where under local law the 
husband is entitled to all the income from property held as tenants by the entirety, 
special actuarial factors are applicable in determining the value of the wife’s survivor- 
ship rights. Treas. Reg. § 25.2515-2(b) (1958). See J. C. Gutman, 41 B.T.A. 816 (1940), 
for an illustration of the valuation of a gift consummated by the creation of a tenancy 
by the entireties. 

32 The election to treat the creation of the joint tenancy or additions to the value 
thereof as taxable gifts must be made in the gift tax return filed for the year of the 
transaction even though the value of the gift does not exceed the annual exclusion 
provided in § 2503(b). Int. Rev. Cope or 1954, § 2515(c); Treas. Reg. § 25.2515-2 (1958). 
Section 2515 is applicable not only to the consideration furnished upon the initial crea- 
tion of the joint tenancy but also to subsequent mortgage payments and improvements 
to the property. 

33 As observed at a later point, the statement that there is no exemption from a 
transfer tax is not completely accurate in that income allocable to the donee from 
income-producing real property during the period from the date of creation until 
termination of the joint tenancy will not be subject either to the gift tax or the estate tax. 

84 Section 2515(b) provides for recognition of a taxable gift if the joint tenancy 
is terminated “other than by reason of the death of a spouse.” This serves to correlate 
the gift tax with the estate tax provisions. If termination is by death of the donor 
spouse, § 2040 will require inclusion of the property in the donor’s gross estate. In the 
event the donee spouse predeceases the donor, the latter reacquires complete ownership 
and a subsequent transfer of the property will be subject to gift or estate taxes. 
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by the donor.*® If the donee furnished part of the consideration, for example 
twenty per cent, but received thirty per cent of the proceeds upon termina- 
tion of the joint tenancy by sale, there would be a taxable gift with respect 
to the ten per cent portion. If there is a termination of the joint tenancy by 
sale and the entire proceeds are paid over to the donor who furnished all 
the consideration, or if there is a termination by reconveyance to the donor, 
there would be no taxable gift since the donor upon termination would have 
received his full proportionate share. 

A termination occurs where the donee spouse conveys his interest to 
a third party as a gift, or where both the donor spouse who furnished all 
the consideration and the donee spouse join in conveying the entire prop- 
erty as a gift to a third party. In the former, there are two gifts, a gift 
by the donor spouse of a one-half interest to the donee, and a gift by the 
donee spouse of a one-half interest to the third party.3* In the latter, where 
both spouses join in making the gift to the third party, the regulations pro- 
vide that there will be two gifts to the extent of the amount reported by 
the donee as a gift to the third party irrespective of whether the spouses 
elect to split the gifts in accordance with the provisions of section 2513.87 
Thus the donor spouse could treat the gift to the third party as entirely 
his gift, split the gift with his spouse, and avoid a double gift tax.3* 

In determining the respective contributions by the co-tenants to the 
joint tenancy property, the regulations provide for recognition of appre- 
ciation in value prior to creation of the joint tenancy.®® It is also provided 
that appreciation between contribution dates shall be recognized if such 
appreciation can be readily measured and determined with reasonable 
certainty. 

There may be a gift upon termination of a joint tenancy without 
regard to section 2515. This would occur, for example, where the donor 


35 Treas. Reg. § 25.2515-3(a) (1958). 

36 1d. § 25.2515-1(d) (3) (i). 

81 bid, 

38 Although this may seem a departure from the formalities of the transfer, the 
regulations realistically recognize that the same result could be accomplished by the 
donee spouse reconveying his interest to the donor spouse and the latter conveying 
the entire property to the third party donee. The reconveyance to the donor would not 
be subject to a gift tax since the donor would receive his full proportionate share upon 
the termination. 

39 Treas. Reg. § 25.2515-1(c) (1) (i) (1958). 

4° The regulations provide the following illustration: “In 1955 real property was 
purchased by H and W and conveyed to them as tenants by the entirety. The purchase 
price of the property was $15,000 of which H contributed $10,000 and W, $5,000. In 
1960 when the fair market value of the property is $21,000, W makes improvements 
thereto of $5,000. The property then is sold for $26,000. The appreciation in value of 
$6,000 results in an additional contribution of $4,000 (10,000/15,000 X $6,000) by H, and 
an additional contribution by W of $2,000 (5,000/15,000 X $6,000). H’s total contribu- 
tion to the tenancy is $14,000 (10,000 + $4,000) and W’s total contribution is $12,000 
(5,000 + 2,000 + 5,000).” Id. § 25.2515-1(c) (2), Example (2) (1958). 
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spouse originally reported the creation of the joint tenancy as a taxable 
gift and later conveyed his retained one-half interest to the donee, or where 
the property was subsequently sold and the entire proceeds paid over to 
the donee spouse. 

What Is a Termination? The gift tax consequences upon inter vivos 
termination of a joint tenancy in real estate held by spouses have been 
noted in the preceding discussion without specifically considering what 
constitutes a termination within the provisions of section 2515. The regula- 
tions provide that “a termination of a tenancy is effected when all or a 
portion of the property so held by the spouses is sold, exchanged, or other- 
wise disposed of, by gift or in any other manner, or when the spouses 
through any form of conveyance or agreement become tenants in common 
of the property or otherwise alter the nature of their respective interests 
in the property formerly held by them as tenants by the entirety.” #4 This 
provision is sufficiently broad to apply to all terminations which occur as 
a matter of local law. It would include, for example, terminations by par- 
tition, by a co-tenant’s conveyance of his interest, by contract to convey 
his interest, and by execution of a mortgage upon his separate interest.*? 
In all these cases the donee joint tenant would be appropriating his pre- 
viously undivided interest to his separate benefit and thus it would be 
timely to recognize a taxable gift under the provisions of the statute. 

Although a sale or exchange of the joint tenancy property may involve 
a termination as a matter of local law, the regulations provide that such 
transactions shall not be deemed a termination under section 2515 if there 
is an exchange for other real property conveyed in joint tenancy, or if 
the proceeds from the sale are reinvested in other joint tenancy property, 
newly acquired or previously held.** In Illinois, if joint tenants join in a 
contract to sell, the right of survivorship continues with respect to the 
sale price due under the contract.“ However, under the doctrine of equi- 
table conversion, there would be a termination of the joint tenancy in real 
estate and the substitution of a joint tenancy in personal property. Thus, 
there would be a taxable gift under section 2515 in the absence of reinvest- 
ment in other joint tenancy real estate.* 


41 Treas. Reg. § 25.2515-1(d) (2) (i) (1958). 

42 Reichelderfer, Severance of Joint Interests, supra p. 932. 

48 Treas. Reg. § 25.2515-1(d) (2) (ii) (1958). The regulations impose three condi- 
tions with respect to exchanges and reinvestment: (1) there must be no division of the 
proceeds of sale; (2) the spouses must enter into a binding contract for the purchase 
of other real estate prior to the due date for filing a gift tax return; and (3) the re- 
placement property must be acquired within a reasonable time after entering into the 
contract to purchase. In effect, the spouses are required to trace the proceeds from 
the sale to the prompt acquisition of the replacement property. 

# Watson v. Watson, 5 Ill. 2d 526, 126 N.E.2d 220 (1955). 

45 The closed transaction rule which determines the time for reporting gain upon 
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Under local law, if the co-tenants join in the execution of a mortgage 
there is no severance. The regulations, however, provide that an increase 
in the indebtedness upon joint tenancy property shall constitute a termina- 
tion with respect to the increase except that an offset shall be allowed for 
additions to the property made within a reasonable time after the increase 
in the indebtedness.*® This provision is apparently intended to preclude 
the use of mortgage loans as a subterfuge for appropriating the capital 
value of the property for the benefit of the donee joint tenant without the 
payment of a gift tax. 

What Is Real Property Under Section 2515? The provisions for de- 
ferring recognition of a taxable gift in the case of joint tenancies between 
spouses applies only with respect to real property. Neither the statute nor 
the regulations define or specify those interests which shall be deemed real 
property for purposes of section 2515.47 It may be assumed, however, that 
interests which constitute real property under orthodox legal classification 
will fall within the scope of the statute.*® No question arises, therefore, 
where the joint tenancy relates to a fee simple interest in real property. 
But where the joint tenancy relates to a lesser interest, such as a leasehold *° 
which is traditionally classified as personal property, the answer is not clear. 
If the gift tax provision were applied in the same manner as the non- 
recognition provisions of section 1031 governing exchanges of like kind 
property, a leasehold would be treated as the equivalent of a fee interest 


the sale of property for income tax purposes (Lucas v. North Texas Lumber Co., 281 
USS. 11, 50 Sup. Ct. 184 (1930)) would not be applicable under § 2515 in determining 
when a termination of a joint tenancy in real estate occurs for gift tax purposes. 

46 Treas. Reg. § 25.2515-1(d) (2) (i) (1958). 

47 The Committee Reports indicate that the Congress, in enacting § 2515, was 
principally concerned with residence property acquired by husband and wife as tenants 
by the entirety. S. Rep. No. 1622, 83d Cong., 2d Sess. 128 (1954). The 1954 Code 
was amended in the Senate by the addition of paragraph (d) which provides that for 
purposes of this section property held in joint tenancy between husband and wife with 
right of survivorship shall be deemed a “tenancy by the entirety.” The statute in its 
present form applies to all real property and not merely to residence property. It has 
been proposed that this provision be limited solely to property used as a personal resi- 
dence to preclude tax avoidance transactions. ALI Fep. Income, Est. & Girt Tax Srart. 
§ X1071 (Tent. Draft No. 11, 1956). 

48 Tt has been suggested that the statute may provide an extraordinary opportunity 
for tax avoidance through the creation of joint tenancies in oil and gas leases. The 
creation of the joint interest would not constitute a taxable gift since it would relate 
to real property. (See Rev. Rul. 55-526, 1955-2 Cum. Butx. 574, which recognizes that 
a royalty interest in oil and gas in place constitutes real property for federal income 
tax purposes.) If the periodic royalty payments were not treated as amounts received 
upon termination, there would be no taxable gift during the productive years of the 
lease. Thus, there would be an effective transfer of one-half of the property to the 
donee free of gift tax. WARREN & SurREY, Cases ON FeperAL Estate AND Girt TAXATION 
490 (1956); ALI Fep. Income, Est. & Girr Tax Stat. § X1071, comment (Tent. Draft 
No. 11, 1956). 

#9See Goggin v. Goggin, 59 RI. 145, 194 Atl. 730 (1937), recognizing a joint 
tenancy in a leasehold. 
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if it were for a term of at least thirty years. It is unlikely, however, that 
the Commissioner will adhere to this view since it would permit a transfer 
of one-half of the value of the leasehold free of gift tax. 

Another interesting question, and one peculiar to Illinois, is whether 
the creation of a joint beneficial interest with right of survivorship under 
an Illinois land trust constitutes a joint interest in real property for pur- 
poses of section 2515. As stated in a previous Law Forum symposium, “the 
‘land trust’ is an Illinois institution.” 5? It is sui generis and stands alone in 
American jurisprudence. Under local law, the beneficial interest in an 
Illinois land trust is classified as personal property, not as real property, 
even though the beneficiaries retain complete power to manage and control 
the property and even though the trustee can act with respect to the prop- 
erty only at the direction of the beneficiaries."* 

In substance, the Illinois land trust is merely a device for separating 
legal title from the holders of the beneficial interest but at the same time 
leaving complete control of the property in the hands of the beneficaries. 
In these circumstances, it is reasonably arguable that local law classification 
should not control the application of the federal gift tax laws and that 
uniform application of section 2515 requires treatment of these beneficial 
interests as real property.5* Principal support for this view may be found 
in the decisions which have held that a beneficial interest under an Illinois 
land trust is real property which may not be subjected to death taxes or 
property taxes by the state of residence of a non-resident beneficiary.® 
Further support is to be found in the fact that the trustee under an Illinois 
land trust is subject to no fiduciary duties with respect to the management 
of the property, collection of the income, or payment of expenses and local 
property taxes. These functions are performed by the holders of the bene- 


50 Treas. Reg. § 1.1031(a)-1(c) (1956). 

51 If a leasehold for a term of thirty years or more were treated as real property 
for purposes of § 2515, there would be the same opportunity for tax avoidance as sug- 
gested in note 48 supra. The value of the leasehold would decrease to zero by the end 
of the term but one-half of the rentals paid over the term would be shifted to the 
donee spouse free of gift tax. 

52 Garrett, Land Trusts, 1955 U. Int. LF. 655. 

53 Id. at 662. 

54 C'f. Commissioner v. Greene, 119 F.2d 383 (9th Cir. 1941). 

55 The most recent decision is In re Stahl’s Estate, 334 Mich. 380, 54 N.W.2d 691 
(1952). There a Michigan resident died holding an interest under a typical Illinois 
land trust. It was held that Michigan’s assessment of an inheritance tax upon the 
transfer of the beneficial interest constituted a violation of the due process clause of 
the fourteenth amendment as an attempt to tax real property located beyond its borders. 
In reaching this conclusion, the court relied upon the decision in Senior v. Braden, 
295 U.S. 422, 55 Sup. Ct. 800 (1935). The latter involved a trust of Illinois real property 
which imposed active fiduciary duties upon the trustee with respect to operation, 
management, and liquidation. Nevertheless, the court concluded that the Ohio resident’s 
beneficial interest under the trust constituted an interest in Illinois real property which 
could not be subjected to the Ohio tax on intangibles. 
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ficial interests who regard themselves as co-owners for this purpose and 
who report the income and expenses of the property accordingly."® 

It may be argued by analogy to the like kind exchange provisions of 
section 1031 that a beneficial interest under an Illinois land trust is not 
real property. This argument would be based on the provision in section 
1031 which specifically excludes from its application not only property 
held for sale in the ordinary course of business but also “stocks, bonds, notes, 
choses in action, certificates of trust or beneficial interest, or other securi- 
ties or evidences of indebtedness or interest.” It is submitted, however, that 
this argument is not well founded. “Certificates of trust or beneficial in- 
terest” as employed in the exclusionary provisions of section 1031 must be 
construed under the rule of ejusdem generis to mean interests in the nature 
of corporate stock or interests in the nature of an indebtedness due the 
holder.5? In other words, “certificates of trust or beneficial interest” to be 
excluded under section 1031 must be of the same nature as “stocks,” “bonds,” 
“notes,” “choses in action,” or “other securities or evidences of indebted- 
ness or interest’? enumerated in the preceding and concluding portions of 
the exclusionary language. Since the Illinois land trust merely places legal 
title in the trustee to be transferred at the direction of the beneficiary, 
leaving complete control and management with the beneficiary, the certificate 
of trust or beneficial interest can hardly be said to partake of the same 
characteristics as a share of stock ®8 or evidence of an indebtedness. 

Consideration of the practical aspects serves to confirm the foregoing 
conclusion. For example, if A and B each held real estate under an Illinois 
land trust and wished to effect a nontaxable exchange under section 1031, 
each need only direct the trustee to convey the property to the other to 
bring the transaction within section 1031.5® If instead, A and B each assigned 
his beneficial interest to the other in an exchange, each could then direct 


56 Turner, Some Legal Aspects of Beneficial Interests Under Illinois Land Trusts, 
39 Inv. L. Rev. 216, 243 (1945). The author also observes that it is generally conceded 
that the trustee under an Illinois land trust would not be deemed owner of the real 
property with respect to liability for delinquent property taxes. 

51 The exclusion of “certificates of trust or beneficial interest” was added to the 
non-recognition provisions of the income tax by § 203(b)(1) of the Revenue Act of 
1924, 43 Stat. 256 (1924). The committee reports contain no discussion of this addition 
but there is the implication that not only were the non-recognition provisions intended 
to apply to items of like kind but also that the exclusionary clause was likewise applicable 
to items of like kind, namely, property held for sale in the ordinary course of business 
and investments in securities. S. Rep. No. 398, 68th Cong., Ist Sess., 1939-1 (Part 2) 
Cum. BULL. 266, 276. 

58 The typical Illinois land trust does not constitute an association taxable as a 
corporation. A. A. Lewis & Co. v. Commissioner, 301 U.S. 385, 57 Sup. Cr. 799 (1937). 

59 See W. D. Haden Co. v. Commissioner, 165 F.2d 588 (5th Cir. 1948). In this 
case the non-recognition provisions of § 1031 were held applicable to a four-party 
transaction in which A, at the direction of B, conveyed real property to C and received 
in exchange a conveyance of real property from D. In the text illustration, if the land 
trusts were first terminated, the parties could effect a direct exchange. 
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the trustee to convey to him the real property originally transferred on 
trust by the other. The tax resuit in the latter case should be the same since 
the substance of the transaction has not been altered in any degree. 

Considerations in Making an Election Under Section 2515. Several 
factors must be taken into account in determining whether to elect to treat 
the creation of, or the addition to, a joint tenancy in real etsate with a 
spouse as a taxable gift. In the case of income-producing real estate, there 
may be a substantial tax saving in choosing not to report the transaction 
as a gift in that the income allocable to the donee spouse prior to termina- 
tion will be subject neither to a gift tax upon inter vivos termination nor 
to an estate tax upon termination by death of the donor spouse.*! On the 
other hand, if the property constitutes a speculative venture in anticipation 
of substantial appreciation in value with the objective of liquidating and 
dividing the proceeds, the gift tax upon sale and division of the proceeds 
may be much greater than it would have been by electing to treat the 
transaction as a taxable gift initially upon acquisition or improvement of 
the property. If the donor elects to treat the transaction as a gift, the gift 
tax paid upon the transfer will be available as an adjustment of the basis 
of the interest of the donee spouse. In this case the donor assumes the risk 
that the donee spouse will survive him. If not, there will be no estate tax 
credit allowed with respect to the gift tax paid,®? nor will any basis adjust- 
ment be available to the donor upon reacquiring entire ownership of the 
property.®* Finally, if the creation of, or addition to, the joint tenancy is 
treated as a gift, a subsequent reconveyance by the donee to the donor 
spouse will also constitute a taxable gift. 


Gift Tax Marital Deduction 


There has been a substantial but generally overlooked change in the 
gift tax marital deduction as it applies to joint tenancies relating to both 


60 The suggested treatment of the beneficial interests under Illinois land trusts for 
purposes of the gift and income taxes should not affect local law classification with 
respect to the application of federal tax liens. For the latter purpose, the interest 
should be treated in the same manner as for any creditor, namely, as personal property. 
Chicago Title & Trust Co. v. Mercantile Bank, 300 Ill. App. 329, 20 N.E.2d 992 (lst 
Dist. 1939) (lien of judgment against Illinois land trust beneficiary does not attach to 
the real estate). There is ample support for this decision in an earlier case in which it 
was held that a judgment creditor of a holder of a certificate of beneficial interest in a 
real estate trust (not a typical Illinois land trust) could not levy upon the land itself. 
Whitaker v. Scherrer, 313 Ill. 473, 145 N.E. 177 (1924). 

61 Gift or estate tax liability, respectively, will be determined by the value at the 
date of inter vivos termination, or by the value at the date of the donor’s death, as the 
case might be. Int. Rev. Cope or 1954, § 2512(a) and § 2031, respectively. 

62 See Commissioner v. Hart, 106 F.2d 269 (3d Cir. 1939). 


68 The donor’s basis for the property upon the death of the donee will be the 
original cost or other basis of the property prior to the creation of the joint tenancy. 
The donor will not be deemed to have acquired an interest from the donee either by 
death or by gift and neither § 1014(b) (9) nor § 1015(d) will be applicable. In the case 
of depreciable property, proper adjustment will be made for allowable depreciation. 
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husband and wife and created by one spouse as donor. The change does 
not affect joint tenancies solely between husband wife. Section 2523(d) 
of the 1954 Code carries forward a specific provision that the retention of 
survivorship rights by the donor spouse shall not disqualify the interest 
of the donee spouse as a terminable interest if the transfer is made to the 
donee spouse as sole joint tenant.*4 

The change under the 1954 Code relates to joint tenancies created by 
one spouse with the other spouse and a third party. For example, assume 
that a husband and father provides the consideration for the acquisition of 
property in joint tenancy with his wife and a daughter. In the absence of 
a specific statutory exception, the interest of the wife is disqualified under 
the marital deduction provisions as a gift of a terminable interest.®® Since 
section 2523(d) provides an exception only with respect to joint tenancies 
solely between husband and wife, the wife’s interest in the example would 
not qualify within this provision.** However, the interest of a joint tenant 
which carries with it a right to a proportionate share of the income for 
life and the power to sever the tenancy at will is the equivalent of a legal 
life estate coupled with a general power of appointment. Under the 1939 
Code, this was not enough since only a life interest under a trust (an 
equitable life interest) coupled with a general power was permitted to 
qualify for the marital deduction.** With section 2523(e) of the 1954 Code, 
the “life interest—general power” exception to the terminable interest rule 
has been expanded to include not only an equitable life interest, but also a 
legal life interest. For this reason, the wife’s one-third interest in the fore- 
going illustration will now qualify for the gift tax marital deduction.® 











ALLOCATION OF INCOME AND EXPENSES 


Division of Income 





As a general rule, the income from jointly owned property is taxed 
in equal shares to the joint owners irrespective of their contributions of 
consideration in the acquisition of the property.®® This squares with local 


64 Formerly, Int. Rev. Code of 1939, § 1004(a) (3) (D). 

85 See the definition of a terminable interest in § 2523(b). 

86S. Rep. No. 1013, 80th Cong., 2d Sess. (1948), 1948-1 Cum. Buti. 285, 353. 

87 Int. Rev. Code of 1939, § 1004(a) (3) (E). 

68 Treas. Reg. § 25.2523(e)-1(g) (2) (1958). The regulations use as an illustration 
a transfer by the donor spouse to the donee spouse and their son as joint tenants. The 
general rule of § 2523(e) is equally applicable, however, where the donor retains an 
interest as one of the joint tenants. For an apparently contrary view, see Lownpres & 
KraMeRr, FeperaAL Estate & Girt Taxes 802 (1956). 

69 F.g., (1) Joint tenancy: Income is taxed in equal shares to the joint tenants. 
James R. Baer, 11 CCH Tax Ct. Mem. 520 (1952); Frederick J. Haynes, 7 B.T.A. 465 
(1927); LT. 3754, 1945 Cum. Butr. 143; I.T. 3825, 1946-2 Cum. Buti. 51. The same 
rule applies to tenants in common. Alfred Hafner, 31 B.T.A. 338 (1934). (2) Tenancy 
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property law ™ and the established principle that income from property is 
taxable to the owner thereof. This is the case even though one joint owner 
may permit the other to take all the income.” It should be emphasized that 
ownership will be determined as a matter of local law irrespective of the 
form in which title is held. Consequently, if property is held in joint ten- 
ancy but the entire beneficial ownership is in one of the joint owners—for 
example, where a resulting trust arises for the benefit of one of the parties— 
the income will be taxed to the one entitled thereto.” 

Division of income between individuals holding joint interests in prop- 
erty is premised on the assumption that each holds a vested right to a frac- 
tional share of the income produced by the property. Ordinarily, in the 
case of real estate, stocks, and bonds held in joint ownership, there is no 
question as to the vested interests of the respective co-tenants. By contrast, 
the interest of the donee in a joint savings account or a jointly registered 
United States savings bond is not vested and the income produced by these 
properties will be taxed to the donor joint tenant as long as he retains con- 
trol of the property. In this respect, the income tax rule squares with the 
gift tax rule. The interest on a joint savings account although not withdrawn 
will be taxed annually to a cash basis donor under the principle of con- 
structive receipt. The interest on United States savings bonds will not be 
taxed annually, however, unless the donor elects to accrue the income 
under the provisions of section 454. Under the Horst doctrine,”* the donor 
will be taxed on the accumulated increment in value of the savings bonds 
in the year in which the gift is finally consummated by permitting the donee 
to surrender the bond for its cash value or by having a new bond issued in 
the name of the donee.”* 


Expenses Relating to Joint Tenancy Property 


There is an apparent lack of correlation between the rules governing 
the allocation of income from jointly owned property and the rules relating 
to the deductibility of expenses by the respective co-tenants. The cases and 
rulings have generally held that real property taxes and mortgage interest 
are deductible by the co-tenant who actually makes payment, irrespective 


by the entirety: Income is taxed to husband and wife in accordance with their respective 
rights to income under local law. (Michigan) Paul G. Greene, 7 T.C. 142 (1946) 
(taxable one-half to each); (North Carolina) 1.T. 3878, 1947-2 Cum. BuLv. 57 (rental 
income taxable to husband who is entitled to all income under local law). The alloca- 
tion of income between husband and wife, in either case, is no longer important where 
the spouses regularly file joint returns. 

70 Tui. Rev. Stat. c. 76, § 5 (1959). 

™ Morgan v. Finnegan, 182 F.2d 649 (8th Cir. 1950). 

72 Cf, Lipsitz v. Commissioner, 220 F.2d 871 (4th Cir. 1955), cert. denied, 350 US. 
845, 76 Sup. Ct. 87 (1955). 
73 Helvering v. Horst, 311 U.S. 112, 61 Sup. Ct. 144 (1940). 
™ Rev. Rul. 55-278, 1955-1 Cum. But. 471. 
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of the right to reimbursement * and regardless of the right of the other 
co-owner to a proportionate share of the income under local law.”® 

Although the “rule of payment” is expressed in broad terms, its appli- 
cation is narrowly limited. It is significant that the decisions and rulings 
have related solely to property owned jointly by husbands and wives. In a 
decision expressing doubt as to the soundness of the rule, the Tax Court 
has refused to extend it to general operating expenses.77 In view of its 
dubious validity,”® it is reasonable to conclude that the rule will continue 
to be applied only to joint tenancies between spouses *® and will be limited 
principally to interest and taxes.8° With the present provisions for filing 
joint returns by husband and wife, the rule has little practical significance 
today. 


75F, C, Nicodemus, Jr., 26 B.T.A. 125 (1932) (husband who paid mortgage interest 
and taxes on residence owned as tenants by the entirety allowed to deduct entire amount 
in his separate return); William R. Tracy, 25 B.T.A. 1055 (1932), rev’d on other 
grounds, 70 F.2d 93 (6th Cir. 1934). The Nicodemus and Tracy cases were based on 
the theory that the spouses were jointly and severally liable for taxes and interest. In 
a ruling adopting the principle of these decisions, the Commissioner has stated: “The 
right to deductions for interest and taxes by husband and wife holding property as tenants 
by entireties does not necessarily have a direct connection with the right to rents and 
profits from the property. There may be no enforceable right of contribution between 
husband and wife, particularly if the property produces no income, and either spouse or 
both spouses may be required to pay interest or taxes if the property is to be preserved 
from foreclosure or tax sale.” G.C.M. 15530, XIV-2 Cum. BuLL. 107 (1935). It is im- 
portant to note that a spouse claiming the full deduction must prove that he made the 
entire payment. Mark B. Higgins, 16 T.C. 140 (1951) (husband denied a deduction for 
entire amount of taxes and interest where record disclosed that payment was made from 
joint funds). 

76 A contrary rule is applied with respect to property held as tenants in common. 
The co-tenants’ right of reimbursement has been held to limit his deduction to one-half 
of the expenses paid. Estate of Elmer B. Boyd, 28 T.C. 564 (1957). 

™ Oren C. White, 18 T.C. 385 (1952). In this case the husband paid all expenses 
incurred in operating a farm owned as tenants by the entireties with his wife. The 
operation resulted in a net loss and the husband was allowed to deduct only one-half. 
In its decision the court stated: “We fail to see any reason why a net profit should be 
taxable one-half to each of the parties but a net loss should be deductible entirely by 
one of the spouses. The treatment should be consistent in both situations.” Id. at 387. 

78 There can be no quarrel, of course, where as a matter of local law the husband 
is entitled to all the income from the property held as tenants by the entirety. In that 
case, he is clearly entitled to deduct all expenses incurred. Theodore Milgroom, 31 T.C. 
1256 (1959). Similarly, if one joint tenant borrows upon the security of the property 
to obtain funds for separate use in his business, the interest paid by him upon the loan 
is his expense and is deductible in full by him. Cf. George A. Neracher, 32 B.T.A. 236 
(1935). 

7 To extend the rule to joint tenants other than spouses would open the door to 
income shifting through the allocation of expenses incurred with respect to income- 
producing property. 

80 The rule has also been applied to allow a husband to deduct a casualty loss in- 
curred with respect to property held with his wife as tenants by the entireties where the 
husband defrayed all the expenses of repair. 1.T. 3304, 1939-2 Cum. BuLt. 158. 
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Joint Tenancy as an Income-Shifting Device 


The division of income between joint tenants is generally of little im- 
portance in the case of husband and wife,®! but it may be of considerable 
importance in the case of joint tenancies with other relatives, particularly 
children. The efficacy of the joint tenancy as an income-shifting device 
turns first on whether the creation of joint ownership in the particular prop- 
erty results in vesting an interest in the donee joint tenant as a matter of 
local law, and secondly on whether the Clifford doctrine *? may be applicable 
to override considerations of local law. The latter may be of special con- 
cern in connection with property used by the donor joint tenant in his 
trade or business.** 

Property Used in a Trade or Business. Consider the situation where 
the taxpayer holds certain real estate—a store building, a factory building, or 
a farm—which he uses in the operation of his business. It is his wish to 
shift some of the income from the business to his children who are not par- 
ticipating in the operation of the business. He has several alternatives. He 
could incorporate the business and make gifts of stock to the children. 
Shifting of income in this case would be accomplished by the distribution 
of dividends. Whether the taxpayer-donor drew a reasonable salary for 
his services as manager of the business would probably be of no moment 
since a reduced salary would increase the corporate profits subject to the 
tax on corporate earnings. 

A second alternative would be the creation of a family partnership by 
gift of a capital interest in the business. If this method were followed, it 
would be necessary first to make a reasonable allowance for the services of 
the donor (managing) partner prior to allocating the balance of the profits 
between the donor and his children in proportion to their respective capital 
interests. 

A third alternative would be to transfer title to the real property to the 
children as a gift followed by a lease-back to the donor. This immediately 
raises the specter of the Clifford doctrine. In a similar case, the taxpayer 
gave his wife a patent, the principal asset of his business, and funds with 
which to purchase the plant which he was renting for his manufacturing 


81]¢ should be observed that an advantage accrues to a husband and wife who 
hold stock in joint ownership. Recognition of their separate interests under local law 
results in doubling the annual exclusion of $50 provided under § 116 with respect to 
dividends received on stock of domestic corporations. This would not be the case 
with respect to stock held as tenants by the entireties where, pursuant to the law of 
the jurisdiction, the husband is entitled to all the income from the property. Treas. Reg. 
§ 1.116-1(c) (1956). 

82 Helvering v. Clifford, 309 U.S. 331, 60 Sup. Cr. 554 (1940). 

83 Tr has been previously observed that the income from investment property held 
in joint tenancy is generally allocable proportionately among the respective joint tenants. 
Investment property held as joint tenants is not likely to involve Clifford complications. 


4 Int. Rev. Cope or 1954, § 704(e). 
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operations. The husband immediately consummated a long-term license of 
the patent and a long-term lease of the building and claimed a business expense 
deduction for the royalties and rentals paid to his wife. The Second Circuit 
denied a deduction for the royalties and rentals paid by the taxpayer to his 


wife on the ground that the transaction was governed by the Clifford doc- 
trine. The position of the court was expressed in the following language: 


“*Title’ to the patent and land may legally reside in the plaintiff's 
wife; practically and actually, as the district court concluded, control 
rests with the husband as effectively as if he had never made the gift 
of the patent to his wife or given her the money with which to buy the 
property. Assignment and gift cannot be divorced for tax purposes 
from their accompanying agreements whereby the husband retained 
dominion. And in fact plaintiff never intended that it should be; he 
admitted the impossibility of conducting the business without this basic 
patent or of finding a comparable factory site in Connecticut. ... The 
sole practical effect of these transactions, therefore, was to create a 
right to income in the wife, while leaving untouched in all practical 
reality the husband-donor’s effective dominion and control over the 
properties in question.” ® 


Both the Seventh and Third Circuits have taken a contrary position 
where the gift was on trust for the benefit of family members followed by a 
lease-back to the donor.8* These decisions were premised on the fact that 
there had been an absolute transfer of title under local law and that the rentals 
provided under the respective leases were reasonable. Where there has 
been an effective transfer of title to the donee so that there is no question 
as to the legal rights vested in the donee and where the rental under the 
lease is reasonable in the light of the prevailing rental market, the trans- 
action should be recognized as “real”—thereby shifting the income to the 
donee and justifying a deduction by the donor.8* To hold otherwise dis- 
criminates against a gift of property used in a trade or business as an 
income-shifting device as contrasted with a gift of income-producing in- 
vestment property. 

As a fourth alternative, if the gift were to take the form of creation 


85 White v. Fitzpatrick, 193 F.2d 398, 400 (2d Cir. 1951), cert. denied, 343 USS. 
928, 72 Sup. Ct. 762 (1952). 

86Skemp v. Commissioner, 168 F.2d 598 (7th Cir. 1948), reversing 8 T.C. 415 
(1947); Brown v. Commissioner, 180 F.2d 926 (3rd Cir. 1950), reversing 12 T.C. 1095 
(1949), cert. denied, 340 U.S. 814, 71 Sup. Ct. 42 (1950). The Commissioner has indi- 
cated an intention not to follow these decisions. Rev. Rul. 54-9, 1954-1 Cum. But. 20 
(no deduction allowed for rental payments made to trust to which taxpayer transferred 
his business real estate for a term of ten years followed by a lease-back). 

87 Wofford v. Commissioner, 207 F.2d 749 (Sth Cir. 1953) (transfer of one-third 
interest in hotel property by father and mother to themselves as trustees for benefit of 
minor daughter recognized as creating an obligation to pay reasonable rental for use 
of the trust property in their business). 
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of a joint tenancy with a family member rather than a conveyance of an 
absolute fee followed by a lease-back to the donor, a question still remains 
as to the application of the Clifford rule. Did the transferor-donor relinquish 
substantial control of the property insofar as the donee’s interest is con- 
cerned? On this point, it is interesting to observe that prior to the adoption 
of the split income provisions for husband wife the Commissioner ruled that 
the fair rental paid by the husband to his wife with respect to her interest 
in real estate held in joint tenancy and used by him in his business qualified 
as a deductible business expense.* The ruling emphasized the specific pro- 
visions of the local statute which imposed a duty upon a joint tenant in 
possession to account to his co-tenants for their just portion of the rents or 
profits. Thus full recognition was given to the enforceable legal rights held 
by the wife as a matter of local law. These considerations should also be 
deemed controlling where the donee acquires an absolute fee interest and 
executes an enforceable lease with the donor which requires the payment 
of a fair rental for the property. Where a joint tenancy in real property 
has been created by gift, it may be expected that a reasonable rental paid by 
the donor for the use of the donee’s interest will be allowed as a deduction 
by the donor and taxed as income of the donee. The donee has legal control 
of the property and may at any time effect a transfer of a fractional interest 
in the property to a third person.®® 

Since a reasonable rental only would be recognized between joint ten- 
ants, it may be concluded that the joint tenancy cannot be utilized as a 
device to avoid the family partnership provisions which require that an 
allowance of reasonable compensation be made for the services of the donor- 
transferor. For example, if a farmer were to create a joint tenancy in his 
farm lands with his daughter, he could not divide the profits on a fifty-fifty 
basis unless she were an active partner in the operation of the business. The 
maximum which could be shifted to her would be limited to the reasonable 
rental value of her interest. This would be measured by the prevailing cash 
rental or crop share arrangement for similar property.” 

Joint Tenancies Incident to the Sale of Property. Another problem for 
consideration is whether the joint tenancy can be utilized to shift the gain 
upon the sale of property held either as a capital asset or as property to be 
sold in the ordinary course of business. The question arises, for example, 


881.T. 3901, 1948-1 Cum. Butt. 30. 

89 If the donee were a minor child, the parent would generally be required under 
local law to account for the fair rental value of the property during the period of the 
child’s minority. In that case, the rental payments should be deposited in a savings 
account or otherwise segregated to demonstrate compliance with the duty imposed by 
local law. See Alexander v. Commissioner, 190 F.2d 753 (Sth Cir. 1951). 

% Kirschenmann v. Westover, 225 F.2d 69 (9th Cir.), cert. denied, 350 US. 834, 
76 Sup. Ct. 70 (1955) (taxpayer denied a deduction for unreasonable share-crop rental 
provided under a lease-back following a gift to a minor daughter). 
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where the owner of real estate is about to sell the property at a substantial 
profit. Prior to consummating the sale, the donor creates a joint tenancy 
with his son. Shortly thereafter the sale is completed, the proceeds are 
divided equally, and each reports one-half of the gain for income tax pur- 
poses. There is a gift by the father to his son and there may be gift tax 
liability. But the potential income tax saving may more than off-set the gift 
tax cost. The real question is whether this transaction will fall within the 
scope of the Horst ® doctrine and be treated as a mere assignment of income. 
In this event, the entire gain on the sale will be taxed to the donor. 

The answer to this question is not clear. An early case, McInerney v. 
Commissioner,®? involved the creation by a husband of an estate by the 
entireties with his wife immediately prior to the sale of real estate. It was 
held that the transaction was ineffectual to shift any of the gain to the donee 
wife. The court concluded that there was no intention that the wife should 
have a real interest in the property and that the “gift was a gift of an 
interest in the profits” which did not relieve the donor of income tax lia- 
bility. The court also emphasized the fact that prior arrangements had been 
made by the husband for the sale of the property. In this respect, the 
facts paralleled those in Commissioner v. Court Holding Co.** which was 
decided nine years later. 

There are several cases which have reached substantially the same result 
as the Sixth Circuit in the McInerney decision. In all these cases the donor 
had engaged in negotiations for the sale of the property prior to, and con- 
currently with, the consummation of the gift. It was held in each instance 
that the gifts were either incomplete, lacked sufficient bona fides to justify 
recognition for tax purposes, or were intended as gifts of the proceeds of 
the sale and not as gifts of the properties which were the subject of sale.® 
On the other hand, there has been a decision in the First Circuit which 
points in the opposite direction. In Commissioner v. Reece ® a husband, 
after selling a patent on a deferred payment basis, assigned his interest under 
the contract of sale to his wife who thereafter collected the payments due. 
It was held that the assignment was effective to shift the taxable gain to the 


*1 Helvering v. Horst, 311 U.S. 112, 61 Sup. Ct. 144 (1940). 

92 82 F.2d 665 (6th Cir. 1936). 

93 324 U.S. 331, 65 Sup. Ct. 707 (1945). In this case, a closely held corporation 
owned an apartment building. Negotiations were made on behalf of the corporation 
for the sale of the property, but prior to the execution of a contract the corporation 
was liquidated and the property distributed to the shareholders. The latter thereupon 
consummated the sale. It was held that the gain was taxable to the corporation on the 
ground that the shareholders were merely acting as a conduit for the transfer of title 
by the corporation. 

** Weil v. Commissioner, 82 F.2d 561 (5th Cir.), cert. denied, 299 U.S. 552, 57 
Sup. Cr. 14 (1936); Cecil E. Lucas, 6 CCH Tax Ct. Mem. 870 (1947); Howard Cook, 
5 T.C. 908 (1945). 

% 233 F.2d 30 (1st Cir. 1956). 
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wife on the ground that there was a gift of property and not a mere assign- 


“ment of a right to income. In the light of this decision it might well be 


concluded that if an assignment made after the consummation of a sale is 
effective to shift the gain to the donee, certainly a gift of property prior to 
the sale should be effective to do so. 

It is doubtful, however, that much reliance should be placed on the 
Reece decision. There the donor had done everything necessary to bring 
about the realization of gain by consummating a binding contract of sale. 
All that remained to be done was to collect (receive) the payments under 
the contract as they became due. These factors clearly justified a contrary 
result in that case. On the other hand, where there is a gift of an interest 
in property prior to the consummation of a binding contract to sell, there 
is no absolute certainty that the sale will be completed. All the steps neces- 
sary to the creation of an enforceable obligation have yet to be taken and 
the donee must join in this action. On this point, it is significant that the 
courts have consistently held that a mere gift of income-producing products 
of a business prior to their sale does not result in realization of income by 
the donor.®* Furthermore, the regulations have adopted this rule with 
respect to unsold crops on hand at the death of a farmer in determining 
whether such items constitute income in respect of a decedent under sec- 
tion 691.97 For all of these reasons, it is submitted that the creation of a 
joint tenancy prior to a sale of the property where the parties clearly intend 
a bona fide gift should be effective to shift a proportionate part of the gain 
to the donee joint tenant.% 


%6 Campbell v. Prothro, 209 F.2d 331 (5th Cir. 1954); Alexander v. Commissioner, 
190 F.2d 753 (Sth Cir. 1951); Visintainer v. Commissioner, 187 F.2d 519 (10th Cir.), 
cert, denied, 342 U.S. 858, 72 Sup. Ct. 85 (1951); Elsie SoRelle, 22 T.C. 459 (1954), 
acq., 1955-1 Cum. Buty. 6; Estate of W. G. Farrier, 15 T.C. 277 (1950), acq., 1955-1 
Cum. Butt. 4. But see Lannan v. Kelm, 221 F.2d 725 (8th Cir. 1955). In the Lannan 
case, the taxpayer purchased certain real property used in his trade or business taking 
title in joint tenancy with his wife. The taxpayer provided all the consideration but 
his wife delivered to him an unsecured, noninterest-bearing demand note for her half 
of the purchase price. The following year the property was sold at a gain and the 
proceeds divided equally. The wife paid the note from her share of the proceeds and 
each reported one-half of the gain on the sale. The Eighth Circuit, in reliance on 
White v. Fitzpatrick, 193 F.2d 398 (2d Cir. 1951), cert. denied, 343 U.S. 928, 72 Sup. 
Ct. 762 (1952), held that the trial court erred in directing a verdict for the taxpayer 
in the face of the jury’s finding that the wife was not a bona fide purchaser of a one- 
half interest in the property. 

% Treas. Reg. § 1.691(a)-2(b), Example (5) (1957). 

8 This conclusion suggests that a joint tenancy in property held for sale in the 
ordinary course of business might be utilized as a basis for avoiding the family partner- 
ship provisions. There is support for this result in Edwin F. Sandberg, 8 T.C. 423 
(1947), decided prior to the adoption of § 704(e). In that case, the husband, a home 
builder, purchased lots taking title in tenancy by the entireties with his wife. The Tax 
Court held that the profits on the sale of homes were taxable to the husband and wife 
in equal shares without allowance of any compensation for the services of the husband. 
It is likely that a contrary result would be reached today on the ground that such an 
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Divorce AND JOINTLY OWNED PROPERTY 


Property Settlements 


Property settlements incident to divorce may involve partition, ex- 
change, or conveyance of jointly owned property held by husband and 
wife. As a typical example, the husband will frequently convey to his wife 
his interest in the home which is held in joint tenancy. Ordinarily, this 
transaction will not constitute a taxable gift since section 2516 provides 
that a transfer of property to a spouse pursuant to a written agreement in 
settlement of marital rights shall be deemed to be for full and adequate 
consideration in money or money’s worth. This rule is subject to the con- 
dition that a divorce occur within two years following the date of the 
agreement. It should be added that there is no gift in these circumstances 
even though the husband may have provided all the consideration for the 
acquisition of the property and did not elect under section 2515 to treat 
the creation of the joint tenancy as a taxable gift. There may be a taxable 
gain, however, if the property has a fair market value in excess of its cost 
basis. The transfer by the husband of his one-half interest in the property 
is treated as a sale or exchange in consideration of the wife’s relinquishment 
of dower or other marital interests which are deemed to have a value equal 
to the value of the property transferred to her.®® 

A partition of jointly owned property by the parties into separate 
parcels of equal value will involve neither gift nor income tax consequences 
irrespective of who furnished the consideration for its acquisition. This is 
the case whether the property is real or personal, tangible or intangible. As 
previously indicated, section 2516 will generally preclude gift tax liability 
upon partition of property incident to a divorce including real property 
held in joint tenancy but not reported as a taxable gift upon acquisition 
under section 2515. Basically the partition involves no sale or exchange 
since, in effect, each merely obtains a separate one-half interest in the 
original property.’ 

An exchange of jointly owned property by each spouse conveying his 
interest in separate properties to the other where there is a disparity in 


arrangement is, in substance, a family partnership governed by § 704(e). Currently, the 
question would not arise with respect to husband-wife joint tenancies, but with respect 
to joint tenancies between other family members. Whether the problem is one of prac- 
tical concern would probably turn on the extent to which the profits in the particular 
circumstances are peculiarly attributable to the personal services of the donor joint 
tenant. 


°° Commissioner v. Halliwell, 131 F.2d 642 (2d Cir. 1942), cert. denied, 319 USS. 
741, 63 Sup. Cr. 1029 (1943) (sale by husband); Farid-Es-Sultaneh v. Commissioner, 
160 F.2d 812 (2d Cir. 1947) (purchase by wife). 

100 Rev. Rul. 56-437, 1956-2 Cum. But. 507 (conversion of joint tenancy into a 
tenancy in common does not constitute a sale or exchange); cf. Rev. Rul. 55-77, 1955-1 
Cum. Butt. 339 (partition of tenancy in common by four of five co-tenants so as to 
ua the interest of the fifth co-tenant does not constitute a sale by the remaining 
our). 
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value will not result in a taxable gift if the transaction meets the require- 
* ments of section 2516 relating to agreements for settlement of marital rights. 
There may be income tax consequences, however, depending upon the 
nature of the property. If the property is of “like kind,” such as real estate, 
the exchange will not be taxable under the non-recognition provisions of 
section 1031 irrespective of whether the properties are of equal value. This 
would be the case, for example, where the husband and wife held two apart- 
ment buildings in joint tenancy and by mutual conveyances each became 
the sole owner of one in a transaction which involved no “boot.” 1% 

On the other hand, if the jointly owned property does not qualify as 
“like kind” property under section 1031, the exchange will result in recogni- 
tion of taxable gain. This can be illustrated by assuming that H and W, 
husband and wife, own two blocks of different corporate stock which are 
registered jointly. Each block has a fair market value of $200,000, but the 
first block has a cost basis of $50,000, and the second, a cost basis of $80,000. 
In the property settlement, H takes the second stock, and W takes the first 
stock. Each will be deemed to have exchanged his one-half interest in the 
block taken by the other for a one-half interest in the block of stock re- 
ceived. Thus each would be deemed to have realized $100,000 upon the 
exchange—one-half the value of the stock owned after the consummation 
of the settlement. The husband’s recognized gain would be $75,000 ($100,000 
less $25,000, one-half the cost basis of the first block), and the wife’s gain 
would be $60,000 ($100,000 less $40,000, one-half the cost basis of the second 
block). 


Taxes, Interest, and Mortgage Payments 


The settlement between the spouses may involve not only a transfer 
to the wife of the husband’s interest in real property held in joint tenancy, 
but also the imposition of an obligation upon the husband to defray taxes, 
interest, and mortgage payments relating to the property. This is frequently 
the case with respect to the residence. The taxes paid by the husband fol- 
lowing the settlement would not be deductible by him as taxes since he 
would no longer hold a beneficial interest in the property.1°? However, the 
taxes would qualify as periodic payments and would be allowed as alimony 
deductions,!® 

If the husband were personally liable upon the mortgage debt, the 
interest payments would be deductible by him as interest expense. If he 
were not personally liable upon the debt, the interest payments probably 


101 The basis of each of the two apartments following the exchange would be the 
sum of one-half the basis of each building prior to the exchange. 

102 Fugene W. Small, 27 B.T.A. 1219 (1933) (husband denied a deduction for taxes 
paid upon residence which he had conveyed to his wife). 

1083 The payment of taxes would constitute alimony income taxable to the wife 
but she would be allowed a deduction for the taxes paid on her behalf by the husband. 
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would be treated in the same manner as the principal payments. The prin- 
cipal payments would constitute installment payments of a principal sum. 
Whether these payments were deductible by the husband (and taxable to 
the wife) would depend upon the term of the mortgage. If the mortgage 
were to extend for a term of more than ten years, the payments would 
be considered periodic under the provisions of section 71(c) and treated 
as alimony.! 


DEATH OF A JoINT TENANT 


Federal Estate Tax 


Section 2040 of the Code provides that the decedent’s gross estate shall 
include joint tenancy property in the proportion that the decedent provided 
the consideration for the acquisition of the property. It is presumed in 
each case that the decedent furnished the entire consideration and the 
burden is upon the survivor to establish his separate contribution.!% To 
the extent that the survivor sustains this burden, the property will be ex- 
cluded from the decedent’s gross estate. Where the jointly owned property 
was acquired by the decedent and survivor by gift or inheritance, the Code 
specifically provides that only the decedent’s fractional interest shall be 
included in his gross estate. 

For the property to be includible in the gross estate under section 2040, 
it must be held in joint tenancy at the time of the decedent’s death. Local law 
will govern in making this determination. Although the property may be re- 
corded or registered in joint ownership at the decedent’s death, if joint ten- 
ancies are not recognized under local law 1° or if the decedent consummated 
an absolute inter vivos gift of the entire interest in the property, section 2040 
is inapplicable. An illustration of the latter is provided by a recent case 
where the decedent purchased United States savings bonds which he regis- 


104In the following cases, the husband was not allowed an alimony deduction for 
mortgage payments upon the residence conveyed to the divorced wife since the mort- 
gage debt would be discharged within a period of ten years from the date of the decree: 
Klemm v. United States, No. 56-C-145, 52 Am. Fed. Tax Rep. 1513 (E.D. Wis. Aug. 20, 
1957); Edmund D. Steelman, 18 CCH Tax Ct. Mem. 419 (1959). In another case the 
husband was denied a deduction for principal payments on the mortgage on the resi- 
dence title to which he retained but which his divorced wife occupied rent-free. The 
payments in this case were merely capital expenditures. James Parks Bradley, 30 T.C. 701 
(1958). 

105“The entire value of jointly held property is included in a decedent's gross 
estate unless the executor submits facts sufficient to show that [the] property was not 
acquired entirely with consideration furnished by the decedent, or was acquired by 
the decedent and the other joint owner or owners by gift, bequest, devise, or inheritance.” 
Treas. Reg. § 20.2040-1(a) (2) (1958). 

106 Estate of Irwin A. Smith, 45 B.T.A. 59 (1941) (joint tenancy treated as a 
tenancy in common under local law and only one-half the property was included in 
the deceased husband’s gross estate). 


’ 
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tered jointly in his name and that of the survivor and delivered them to 
the survivor as an absolute gift. The Third Circuit held that since the 
interests of the parties in the securities was governed by local law irre- 
spective of the form of registration with the Treasury Department, section 
2040 was inapplicable and the bonds were excludible from the decedent’s 
gross estate.!°7 A contrary view has been taken by the Tax Court on the 
ground that the gift and estate tax provisions as they apply to savings bonds 
should be coordinated.!°° This view may be summarized as follows: Under 
the gift tax, acquisition of a savings bond in joint ownership is not deemed 
a completed gift since either of the registered co-owners may cash the 
bond prior to maturity; it follows, if the bond is not cashed by the donee 
prior to the donor’s death, that the donor’s death should be treated as the 
taxable event and the bonds included in his gross estate under section 2040. 
This, of course, ignores the effect of an absolute inter vivos transfer by 
the donor. The position of the Third Circuit is the better reasoned rule. 

Source of the Consideration. Since jointly owned property is includible 
in the decedent’s gross estate in proportion to the consideration furnished 
by him, the problem under section 2040 is essentially one of tracing. Where 
the consideration for the acquisition of the property was furnished directly 
by the decedent who had title transferred to himself and the survivor as 
joint tenants, there is rarely any question as to the includibility of the 
entire value of the property in the gross estate. This result may not follow, 
however, if the joint tenancy is between husband and wife and if the funds 
applied by the husband to the acquisition of the property were accumulated 
in the operation of the family business in which the wife actively participated. 
In that case, it may be reasonable to treat the funds, although held in the hus- 
band’s name, as joint funds of the husband and wife so that each would be 
deemed to have furnished one-half of the consideration. The decisions which 
have recognized the wife’s interest have been based invariably upon a specific 
agreement between husband and wife to share the profits of the family 
business.1°° There is a presumption that the services rendered by the wife 
both in the home and in the family business are furnished in fulfillment of 


107 Silverman v. McGinnes, 259 F.2d 731 (3d Cir. 1958). 

108 Estate of John H. Boogher, 22 T.C. 1167 (1954). The text statement of the 
Tax Court view may appear at variance with its conclusion that it had found “nothing 
in the record . . . to show that decedent intended to, or did, in any manner yield up 
or release his interest in the bonds as poter *' survivor.” Id. at 1172. However, this 
conclusion appears somewhat strained in view the fact that the decedent had pur- 
chased thirty-seven bonds in denominations of $1,000 and had delivered them to the 
respective co-owners consisting of various relatives, seven of whom had surrendered 
their bonds for redemption prior to the decedent’s death. 

109 A formal agreement to share earnings of the family business in which both 
husband and wife participated is not necessary if the evidence justifies an inference 
that such an agreement did exist. Singer v. Shaughnessy, 198 F.2d 178 (2d Cir. 1952); 
Berkowitz v. Commissioner, 108 F.2d 319 (3d Cir. 1939); Estate of Joseph B. Giuliani, 
11 CCH Tax, Cr, Mem. 673 (1952). 
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her wifely duties or out of love and affection." In a questionable decision, 
it has been held that a spouse who joins in the execution of a purchase 
money mortgage upon joint tenancy property contributes separate con- 
sideration to the extent of her share of the joint obligation even though she 
makes no payment toward the liquidation of the mortgage debt.!!! 

Consideration furnished indirectly by the decedent will also bring the 
joint tenancy property within the gross estate. The typical example is that 
where the husband made an absolute gift to his wife, who later transferred 
the same property on joint tenancy with him 1!” or who subsequently ex- 
changed the property for other property title to which was taken in joint 
tenancy with the donor."48 The statute is deemed applicable in this case 
even though initially there may have been no intention that the donee utilize 
the gift to establish joint ownership with the donor and even though several 
years may have elapsed between the date of the gift by the donor and the 
creation of the joint tenancy by the donee. 

Tracing the Consideration. The requirement of tracing the considera- 
tion for the jointly owned property to the decedent is imposed by two 
provisions in section 2040. The first is the exception which excludes from 
the decedent’s gross estate “such part [of the jointly held property] as may 
be shown to have originally belonged to [the survivor] and never to have 
been received or acquired from the decedent for less than an adequate 
and full consideration in money or money’s worth.” 144 The second is the 
proviso which attributes the consideration to the decedent to the extent 
that jointly held “property or any part thereof, or part of the consideration 
with which such property was acquired, is shown to have been at any time 


110 Bushman v. United States, 8 F. Supp. 694 (Ct. Cl. 1934), cert. denied, 295 US. 
756, 55 Sup. Cr. 913 (1935) (wife who assisted her husband in the practice of law and 
in the management of real estate investments deemed to have done so out of love and 
affection); Estate of Harold Loveland, 13 T.C. 5 (1949) (wife’s services as her husband’s 
nurse do not constitute separate consideration for her interest in joint tenancy property). 

111 Bremer v. Luff, 7 F. Supp. 148 (N.D.N.Y. 1933), 48 Harv. L. Rev. 340 (1934); 
Note, Joint Tenancies and Wills, infra p. 1051. 

112 Dimock v. Corwin, 306 U.S. 363, 59 Sup. Cr. 551 (1939). In a recent case, the 
deceased husband had made a gift of property to his wife absolutely. Fifteen years 
subsequent to the gift and four years prior to his death, he and his wife entered into 
a property settlement agreement pursuant to which they placed all their property in 
joint tenancy. Upon the husband’s death, it was contended that the surviving spouse 
had made a separate contribution to the total property held in joint tenancy and that 
she should be deemed to have made a transfer for an adequate and full consideration 
in money or money’s worth. The court rejected this contention and held that all the 
property was includible in the husband’s gross estate. The decision was premised on 
the fact that § 2040 is applicable to any property originally owned by the decedent and 
not acquired from him for full value in money or money’s worth. English v. United 
States, 270 F.2d 876 (7th Cir. 1959). 

113 Estate of Edward T. Kelley, 22 B.T.A. 421 (1931). 

114 This language was included in the estate tax as originally adopted. Revenue Act 
of 1916, § 202(¢), 39 Stat. 777 (1916). 
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acquired by ... [the survivor] from the decedent for less than an adequate 
and full consideration in money or money’s worth.” 15 

Where the property acquired by gift from the decedent has been con- 
verted by the donee directly into jointly held property, the statute is clearly 
applicable. The difficult question arises where the income from the gift 
property, including capital gains, has been applied by the donee to the 
purchase of other property in joint ownership with the donor-decedent. In 
these circumstances, should the decedent be deemed to have furnished the 
consideration for the jointly owned property under the provisions of sec- 
tion 2040? In Harvey v. United States,!® the donee purchased jointly owned 
property with rents, dividends, interest, and capital gains realized from 
property acquired by gift from the decedent. The Seventh Circuit held 
that these items of income were neither “received” nor “acquired” from 
the decedent, but were subsequently produced by the property received or 
acquired from the decedent. On this basis it was concluded that the income 
from the gift property, including capital gains, should be treated as the 
separate property of the donee and recognized as consideration attributable 
solely to the donee. The court could find no basis in the statute for dis- 
tinguishing subsequent income realized by the donee in the form of capital 
gains from ordinary income such as rents, dividends, and interest. 

With respect to items of ordinary income—rent, interest, and divi- 
dends—subsequently received by the donee and applied to the purchase of 
joint tenancy property, the Harvey decision squares with the income tax 
treatment of these items as the separate property of the donee and follows 
the rule adopted by the Tax Court in an earlier case.17_ As to these items, 


115 This proviso was added by the Revenue Act of 1921, § 402(d), 42 Stat. 278 
(1921), and by its original terms applied to property acquired from the decedent for 
less than a “fair consideration.” According to the committee reports, this language 
was intended to remove “the uncertainties in the existing law relating to interests held 
jointly or as tenants in the entirety, and conforms to the construction which has been 
given this section by the Bureau of Internal Revenue.” S. Rep. No. 275, 57th Cong., 
1st Sess., 1939-1 Cum. Butt. (Part 2) 181, 198. However, the estate tax regulations under 
the Revenue Act of 1918 provide no clue to the prior administrative interpretation of 
the joint ownership provision. Treas. Reg. 37, arts. 27-29, T.D. 2910, 21 Treas. Dec. 
Int. REv. 752, 772 (1919). 

116 185 F.2d 463 (7th Cir. 1950). 

117 Estate of Ralph Owen Howard, 9 T.C. 1192 (1947) (dividends on stock ac- 
quired by gift from deceased husband treated as wife’s separate contribution to purchase 
of joint tenancy property.) It should be observed that this rule of exclusion is also 
consistent with that relating to income accumulated at the decedent’s death upon prop- 
erty which had been transferred on trust in contemplation of death. Commissioner v. 
Gidwitz’ Estate, 196 F.2d 813 (7th Cir. 1952); Burns v. Commissioner, 177 F.2d 739 
(5th Cir. 1949). 

An interesting question arises with respect to stock dividends received by the 
donee upon gift property and subsequently registered jointly with the donor. In a 
recent case it was held that the stock dividends were to be attributed to the donor as 
accretions to the original gift and not treated as a separate contribution by the donee. 
This decision was reached in the absence of evidence that the stock dividends were 
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there is no question that the decision constitutes a sound construction of 
section 2040 since these sums cannot be considered as having been acquired 
from the decedent. To this extent the rule of the Harvey case has been 
adopted by the regulations.118 The Commissioner has refused, however, 
to embrace that part of the decision which relates to the investment of 
capital gains in joint tenancy property.!!® 

The position of the court with respect to capital gains applied by the 
donee to the purchase of joint tenancy property requires closer scrutiny. 
On this point it is to be observed that it may be unwise to attempt corollary 
treatment under the income tax and estate tax. At first blush it appears 
that the court’s conclusion that capital gains should be treated in the same 
manner as rents, interest, and dividends may be at variance with the basic 
test prescribed by the Code that consideration “acquired” from the deced- 
ent and applied to the purchase of joint tenancy property is attributable to 
the decedent for the purpose of applying section 2040. To the extent that 
the capital gain realized by the donee represents appreciation in value which 
occurred prior to the consummation of the gift, the gain is obviously 
“acquired” from the donor-decedent. 

To illustrate the problems in applying the rule of the Harvey decision, 
attention should be given to several different transactions. Assume first 
that the decedent made a gift of appreciated property which the donee 
immediately converted into cash and applied to the purchase of other 
property in joint tenancy with the donor. Taking the rule of the Harvey 
decision literally, it would follow that the capital gain realized on the sale 
and taxed to the donee as his income would be treated as his separate con- 
tribution. But this was not the position of the Seventh Circuit, for the court 
specifically recognized that “if gift property is converted into another form 
of property, which is then placed in joint tenancy, the converted property 
is not within the exceptions provided” in section 2040.17° 

As a second possibility, assume that the donee held the appreciated 
property for several years during which there was additional appreciation. 
If at the end of this period the donee created a joint tenancy with the 
identical property, the statute clearly applies since the specific property is 


other than a capitalization of earnings accumulated prior to the gift. English v. United 
States, 270 F.2d 876 (7th Cir. 1959). See McGehee v. Commissioner, 260 F.2d 818 
(sth Cir. 1958), in which it was held that stock dividends upon stock transferred by 
gift in contemplation of death were not includible in the decedent’s gross estate where 
the distribution was made from earnings accumulated subsequent to the gift. 

118 Treas. Reg. § 20.2040-1(c) (5) (1958). The Commissioner has also ruled that 
where income from jointly owned property is applied to the purchase of other prop- 
erty in joint tenancy, each joint tenant shall be deemed to have contributed one-half 
of the consideration for the acquisition of the property so acquired. Rev. Rul. 56-519, 
1956-2 Cum. BuLL. 123; see cases cited note 109 supra. 

19 Treas. Reg. § 20.2040-1(c) (4) (1958). 

120 185 F.2d at 467. 
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traceable to the donor-decedent. But if the donee sold the specific prop- 
erty and applied the proceeds to the purchase of other property in joint 
tenancy, what is the result? Is the total appreciation realized as capital 
gain by the donee treated as his separate contribution, or only that portion 
which represents the appreciation occurring subsequent to the gift? The 
findings of fact outlined by the district court in the Harvey case disclose 
that all of the capital gain attributed to the wife as her separate contribution 
represented appreciation which occurred subsequent to receipt of the gifts 
from her husband.!24_ Thus no part of the capital gain attributed to the 
wife was acquired from the decedent. The rule of the Harvey decision was 
recently applied in this manner where the donee, wife of the decedent, sold 
the gift property (shares of stock) and purchased government bonds which 
were registered jointly with her husband. It was held that the amount in- 
cludible in the deceased husband’s estate was limited to the value of the 
stock at the date of the gift to the wife.!22 The result was to allocate to 
the donor the appreciation occurring prior to the gift and to allocate to 
the donee the appreciation occurring subsequent to the gift. 

A third situation which warrants comment is that where the donee, 
after holding the donated property for several years, consummated an ex- 
change for other property title to which was taken in joint tenancy with 
the donor-decedent. If the exchange were nontaxable, the newly acquired 
property would apparently be treated as the original property in “transmuted 
form” and includible in the decedent’s gross estate.!23 On the other hand, 
if the exchange resulted in recognition of taxable gain to the donee, the 
transaction would probably be treated in the same manner as if there had 
been a sale and reinvestment of the proceeds. In that case, the gain to the 
extent that it represented appreciation occurring subsequent to the date of 
the gift would be attributed to the donee as his separate contribution to the 
acquisition of the joint tenancy property. 

The language of section 2040 justifies not only the rule which attributes 
to the donee rent, interest, and dividends produced subsequent to the gift, 
but also the rule which attributes to the donee capital gains to the extent 
of the appreciation occurring subsequent to the gift. As a matter of policy, 
however, it may be argued with some justification that there should be a 
contrary statutory rule which would bring into the donor’s gross estate 


121 86 F, Supp. 609 (N.D. Ill. 1949). 

122M. B. Swartz v. United States, 2 CCH Fep. Est. & Girt Tax Rep. (60-1 U'S. 
Tax Cas.) § 11942 (D. Mass. March 30, 1960). Since the bonds had not appreciated, 
there was no change in value attributable to the decedent’s contribution of consideration 
in the acquisition of the property. Consequently, the original value of the decedent’s 
gift governed for estate tax purposes. 

123In the Harvey case, the court observed at the outset that “the jointly held 
property is not the gift property itself, in either its original or transmuted form.” 185 F.2d 
at 465. At a later point, the court indicated that “property received in exchange” for 
the original gift property would fall within § 2040. Jd. at 467. 
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not only joint tenancy property acquired with consideration furnished 
directly by him, but also joint tenancy property acquired with the income 
from property which he transferred by gift. Such a rule would be com- 
parable to the former premium-payment test relating to life insurance and 
would be premised on the theory that the decedent during his lifetime 
would have received the benefit of the income applied to the acquisition of 
joint tenancy property in that he might have survived and taken the com- 
plete interest in the property.!*4 
A case can be made for an analogous result under the present provisions 
of the estate tax by assuming that the decedent transferred income-producing 
property to the donee absolutely but upon the oral understanding that the 
donee should apply the income therefrom to the purchase of property in 
joint tenancy with the decedent. If the decedent informally retained the 
right to the income from property transferred by inter vivos gift and regu- 
larly received the income until his death, the transferred property would 
be includible in his gross estate under section 2036 even though his retained 
life interest could not have been enforced as a matter of local law by reason 
of the Statute of Frauds. This is the recent decision in Estate of McNichol 
v. Commissioner.2> Furthermore in this latter case, if the donor-decedent 
had invested the retained income in jointly owned property, such property 
would have been includible in his gross estate under section 2040. In the 
case first stated, it is reasonable to contend that the donor-decedent, by 
imposing the condition that the donee invest the income in jointly owned 
property, retained the right to one-half of the income from the transferred 
property and through the donee contributed that income to the acquisition 
of jointly owned property. The result would be to include in the decedent’s 
gross estate one-half the value of the gift property and one-half the value 
of the jointly owned property acquired by investment of the income there- 
from.1?6 
Joint Tenancies and the Marital Deduction. Property held in joint ten- 
ancy by husband and wife qualifies for the marital deduction upon the 
prior death of the donor spouse. The joint tenancy is not to be recommended 
as a device for utilization of the marital deduction, however, in view of 
the advantages of the “life estate-power of appointment” procedure.!27_ By 


124There are obvious objections to this proposal in that it would create an in- 
consistency between the estate tax rule and well-established principles of income and 
gift taxation. 

125 265 F.2d 667 (3d Cir. 1959). 

126 A variation of this problem can be posed by assuming that the decendent had 
followed the established practice of acquiring joint tenancy property with the income 
from investments. Prior to his death he transferred the investments absolutely to the 
donee, who continued the practice of applying the income to the purchase of property 
in joint tenancy with the donor-decedent. The particular circumstances of this case 
might create a presumption that the transfer was on condition that the income be 
invested in property jointly owned with the donor-decedent. 


127 Mann, Joint Tenancies Today, 1956 U. Int. L.F. 48, 52-55. 
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reason of a change in the marital deduction provisions in the 1954 Code, a 
~ bequest or devise by the deceased spouse to the surviving spouse and a third 
party will also qualify for the marital deduction to the extent of the sur- 
viving spouse’s separable interest in the property. This interest of the sur- 
viving spouse as a joint tenant with a third party is the equivalent of a legal 
life estate in a fractional portion of the property coupled with a general 
power of appointment. The equivalency arises from the spouse’s right to 
share in the income from the property for life and the power to sever the 
joint tenancy at will.!*8 

The amount of the marital deduction allowed with respect to the 
interest of the surviving spouse in joint tenancy property will be reduced 
by the amount of death taxes which she may be required to bear with respect 
to her interest.!2® The marital deduction will also be reduced by the amount 
of any mortgage indebtedness which the surviving spouse must assume as 
a matter of local law with respect to the joint tenancy property.'* 

Effect of Joint or Mutual Will on the Marital Deduction. The effect 
of joint or mutual wills upon joint tenancy property and the marital deduc- 
tion is unsettled. The cases have generally held that the surviving spouse 
acquires an absolute interest in the joint tenancy property as a matter of 
property law and that the contractual obligation imposed by the joint or 
mutual will to bequeath or devise the property to others does not convert 
the interest into a terminable interest. The regulations, on the other hand, 
do not recognize this line of decisions and continue to provide that if the 
surviving spouse entered into a binding agreement with the decedent to 
exercise the power of disposition only in favor of certain beneficiaries, he 
will not be deemed to hold a general power of appointment (or an absolute 
interest) and the property will be disqualified for the marital deduction.!” 

A recent case in the Seventh Circuit presented the question as to the 
estate tax treatment of the interest of the surviving husband who had 
entered into an agreement with his deceased wife that the survivor should 
take a life estate in the joint tenancy property with power to consume for 


123InT, Rev. Cope or 1954, § 2056(b)(5); Treas. Reg. § 20.2056(b)-(5) (g) 
(2) (1958). 

129 INT. Rev. Cope or 1954, § 2056(b) (4) (A). 

130 Jd, § 2056(b) (4) (B); Wachovia Bank & Trust Co. v. United States, 163 F. Supp. 
832 (Ct. Cl. 1958). In the Wachovia Bank case, the husband and wife contributed 
equal amounts of consideration in the acquisition of property as tenants by the entirety. 
Thus one-half the value of the property was includible in the decedent’s gross estate. 
There was an outstanding encumbrance upon the property, one-half of which was paid 
from the decedent’s general estate. It was held that the one-half interest passing to the 
surviving spouse qualified for the marital deduction without reduction on account of 
the outstanding indebtedness. 

131 Awtry’s Estate v. Commissioner, 221 F.2d 749 (8th Cir. 1955), reversing 22 T.C. 
91 (1954), 69 Harv. L. Rev. 1140 (1956); Gust M. Peterson Estate, 23 T.C. 1020 (1955), 
rev'd by stipulation (8th Cir. 1955); cf. Newman v. United States, 176 F. Supp. 364 
(S.D. Ill. 1959). 


182 Treas. Reg. § 20.2056(b)-5(g) (2) (1958). 








1004 PROBLEMS OF JOINT OWNERSHIP [Vor. 1959 


support followed by a gift over to their son. This agreement was en- 
forceable as a matter of local law. It was contended that nothing was 
includible in the deceased husband’s estate on the ground that he held only 
a life interest in the property which he had purchased for an adequate and 
full consideration in money or money’s worth. This position was sustained 
by the district court.'%* On appeal, the Seventh Circuit reversed and held 
that by reason of the joint and mutual will the survivor conveyed his one- 
half interest in the property to his son by inter vivos gift subject to the 
retention of a life estate.** The result was to include one-half the property 
in the father’s gross estate under the provisions of section 2036. The rationale 
of the decision was that the joint and mutual will severed the joint tenancy 
as of the death of the first co-tenant. As a consequence, each co-tenant 
separately disposed of his one-half interest in the property. The wife dis- 
posed of her interest by devise of a life estate to her surviving husband 
with the remainder to their son; the husband disposed of his one-half interest 
by concurrent gift of the remainder therein to their son, retaining a life 
estate,135 

By applying the rationale of the Olson case at the death of the first 
co-tenant, only one-half of the property would be includible in the gross 
estate even though the first co-tenant had provided all the consideration for 
the acquisition of the property. Furthermore, this one-half would not 
qualify for the marital deduction since the surviving spouse would take a 
terminable interest therein. As more fully developed in the discussion of 
the simultaneous death of joint tenants, this result can be sustained on 
the basis of a severance of the joint tenancy and extinguishment of survivor- 
ship rights in the whole property. 

Joint Tenancies and Contemplation of Death. Severance of a joint 
tenancy in contemplation of death or a transfer by the decedent of his 


133 Olson v. Reisimer, 170 F. Supp. 541 (E.D. Wis. 1959). The district court held 
that the surviving husband’s transfer to the son of the remainder interest in his one- 
half portion of the property was adequate consideration for the life interest which he 
received in the entire property. 

134 Olson v. Reisimer, 271 F.2d 623 (7th Cir. 1959). 


185 The court, relying upon state authorities and local litigation of the father’s 
interest, described the consequences of the joint will as follows: “The death of Nellie 
and the joint will converted her half interest as a joint tenant into a devise to Grover 
[the son] in fee, subject to a life estate in Ben [the husband] with a right in Ben to 
consume the corpus partially or entirely for the purposes specified. The interest so 
transferred by Nellie to Grover was a remainder in fee. Grover neither paid nor agreed 
to pay any consideration in money or money’s worth therefor. Whether this transfer 
imposed a liability for an estate tax on Nellie’s estate, is not before us in this case. 
As a part of the ‘careful plan for the ultimate disposition of their estate,’ revealed by 
the joint will, Ben’s half interest, as a joint tenant with Nellie during her lifetime, was, 
at her death, transferred in fee to Grover, subject to a life estate in Ben.... The said 
transfer of Ben’s half interest to Grover was without any consideration in money or 
money’s worth paid or agreed to be paid by Grover.” 271 F.2d at 625-26. 
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interest in joint tenancy property in contemplation of death raises a ques- 
tion as to whether the contemplation of death provisions shall apply as if the 
severance or transfer had not occurred. This assumes that the decedent was 
the donor joint tenant and that he died within the three-year period pro- 
vided under section 2035. 

This question was first presented in Sullivan’s Estate v. Commissioner '*° 
which involved a transfer of joint tenancy property to a third party and a 
conversion of a joint tenancy into a tenancy in common, both in contem- 
plation of death. The Ninth Circuit, reversing the Tax Court, held that only 
the decedent’s fractional interest in the property was includible in his gross 
estate. The decision turned upon a recognition of local law and the fact 
that the decedent’s interest in and control of the property extended only to 
his fractional portion.157 The rule of the Sullivan case has since been adopted 
by the Tax Court.!%* Although this rule may be criticized as unsound from 
a policy standpoint, it is submitted that the language of section 2035 which 
includes in the gross estate “the value of all property .. . to the extent of 
any interest therein of which the decedent has at any time made a transfer 
... in contemplation of his death” can hardly sustain a contrary construc- 
tion. The proper solution of the policy question is by appropriate statutory 
amendment so that section 2035 is made specifically applicable to transfers 
of joint interests in contemplation of death in the same manner as provided 
in section 2038 and section 2041 with respect to dispositions of retained 
powers and donated powers in contemplation of death. 

Two more recent cases have dealt with the severance of tenancies by the 
entireties in contemplation of death by partition of the property into sepa- 
rate but equal shares.48® This was held to exclude the interest of the donee 
joint tenant from the estate of the donor. These decisions were also premised 
upon recognition of the severable interests of the respective co-tenants as a 
matter of local law. The Tax Court concluded that the rule applicable to 
the severance of joint tenancies should apply also to the severance of ten- 
ancies by the entireties even though in the latter case survivorship rights can 
only be extinguished by mutual consent. 

The proposed estate tax regulations specifically recognized the rule of 
these decisions 1* but these provisions were omitted in the final promulga- 


136 175 F.2d 657 (9th Cir. 1949), reversing 10 T.C. 961 (1948). 

137 With respect to the conversion of the joint tenancy into a tenancy in common, 
the court concluded that basically there was no transfer but that if there were there 
was an adequate and full consideration therefor by the extinguishment of survivorship 
rights. 

138 Estate of Brockway, 18 T.C. 488 (1952), acq., 1955-2 Cum. Butt. 4, aff'd on 
other grounds, 219 F.2d 400 (9th Cir. 1954). 

189 Fstate of Edward Carnall, 25 T.C. 654 (1955) (partition into separate and 
equal portions), acq., 1956-1 Cum. Butt. 3; Estate of A. Carl Borner, 25 T.C. 584 (1955) 
(severance by transfer on irrevocable trust), acq., 1957-2 Cum. Butt. 4. 


140 Proposed Est. Tax Reg. § 20.2040-1(d), 21 Fed. Reg. 7879 (1956). 
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tion. Although the final regulations fail to incorporate the rule, it is sig- 
nificant that subsequent to the Sullivan case the Commissioner has consist- 
ently acquiesced in all the decisions in this area. 


Simultaneous Death of Joint Tenants 


An interesting question arises with respect to joint tenancy property 
where the joint tenants die simultaneously. Under the provisions of the 
Uniform Simultaneous Death Act, the joint tenancy in effect is converted 
into a tenancy in common so that the property is distributed in equal shares 
in the estates of each of the deceased joint owners.!*! If local law is deemed 
controlling, one-half would be includible in each estate under section 2033 
as an “interest” in property held by the respective decedents at death. How- 
ever, since the property is held in the form of a joint tenancy until death, 
it is arguable that section 2040 should apply. If the decedents acquired the 
property in joint tenancy by gift from a third party, or if each joint tenant 
contributed one-half of the consideration for the acquisition of the property, 
the same result would be obtained whether section 2033 or section 2040 
were to govern. But where one of the joint tenants provided all the con- 
sideration for the property it may be contended that both section 2040 and 
section 2033 should apply. If this were the case, section 2040 would require 
the inclusion of the entire value of the property in the estate of the donor 
joint tenant and section 2033 would require inclusion of one-half the value 
in the estate of the donee. 

It has been suggested that if the joint tenancy were held by husband 
and wife and one of them had furnished all the consideration, the applica- 
tion of both section 2040 and section 2033 would be alleviated by the marital 
deduction.!*2 This suggestion is premised on the assumption that the marital 
deduction would be available in the estate of the donor joint tenant to the 
extent of the interest includible in the estate of the donee. Although there 
might be some doubt on this point in view of the statutory requirement 
that the marital deduction is available only with respect to property passing 
to a “surviving” spouse, the estate tax regulations have consistently provided 
that recognition shall be given to presumptions of survivorship provided 
by local law to the extent of the interest thereby includible in the gross 


141 pr, Rev. Stat. c. 3, § 192.3 (1959). 

142 “Since, in the case of simultaneous deaths, one-half of the property does pass 
to the decedent’s spouse, and since it is includible in her estate, it should qualify for 
the marital deduction to the extent that it is included in decedent’s gross estate. For all 
practical purposes, however, it usually does not matter whether the entire value of the 
joint property is first included in decedent’s estate (assuming he paid for all of it) and 
then the marital deduction taken as to the one-half which passes to his spouse, or 
whether one-half is included in his gross estate and the other half included in the 
spouse’s estate without considering any of it for the marital deduction. The result, tax- 
wise, will be the same whichever method is used for determining decedent’s estate 
tax.” 1 CCH Fen. Est. & Girt Tax Rep. 4 2083.05 (1960). 
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estate of the other spouse.!48 Thus the marital deduction would result in 
taxing one-half the property in the husband’s estate and one-half in the 
wife’s estate. 

Since the marital deduction will not be available to alleviate the adverse 
consequences of applying both section 2040 and section 2033 where the de- 
ceased joint tenants are not husband and wife,!** consideration must be given 
to whether section 2040 is applicable at all in the case of the simultaneous 
death of joint tenants. In the only case to raise this question, City Bank Farm- 
ers Trust Co. (Estate of Julian Peabody ),** the property was included at its 
full value in the estate of the donor joint tenant, and nothing in fact was 
included in the gross estate of the donee. This case arose prior to the adop- 
tion of the marital deduction and involved property owned in joint tenancy 
by husband and wife, residents of New York who perished in a shipwreck. 
They had acquired certain real estate in joint tenancy by gift from the 
wife’s mother. Thereafter, improvements were constructed upon the prop- 
erty entirely at the expense of the husband. The estate tax returns were 
filed by including one-half the value of the property in each return. Upon 
audit the Commissioner reduced the gross estate of the wife by one-half 
the value of the improvements and increased the husband’s gross estate by 
a corresponding amount. This shifted the entire value of the improvements 
to the husband’s estate. A refund was made to the estate of the wife.*6 
The only issue presented to the Tax Court was the question of includibility 
of the entire value of the improvements in the estate of the husband. The 
argument for the estate was premised upon the rule of local law which in 
the event of simultaneous death of joint owners resulted in the devolution 
of the property as if it had been held by the decedents as tenants in common. 
It was further contended that since tenants in common are presumed to 
own the property in equal shares, no importance should be given to the 
matter of consideration. The Tax Court held, however, that no portion of 
the value of the improvements could be excluded from the husband’s estate 
except upon proof that the wife had furnished consideration. In concluding 
its decision, the court summarized its position as follows: 


“Since petitioner has failed to show that the entire cost of the im- 
provements on the property owned by decedent and his wife at the 
time of their deaths was not paid by decedent, it is immaterial whether 
they held such property as joint tenants or tenants in common, or 
whether the one survived the other. In either event, the amount prop- 


148 Treas, Reg. § 20.2056(e)-2(e) (1958); Treas. Reg. 105, § 81.47a(a) (1949). 

144 It should be observed that some relief would be provided by the gift tax credit 
under § 2012 and the credit for tax on prior transfers allowed by § 2013. 

145 41 B.T.A. 1 (1940). 

146 This action by the Commissioner suggests concern as to the fairness of including 
the interest of the donee joint tenant in the gross estate of both the donor and donee. 
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erly includable in decedent’s gross estate would not be less than the 
amount so included by respondent.” 147 


It is submitted that the rationale of the Peabody decision is wholly 
erroneous.!#8 It has been consistently recognized that section 2040 applies 
only to property held in joint tenancy at the decedent’s death. This deter- 
mination is governed by local law.1#® Where, as a matter of local law, the 
property is deemed to be held as tenants in common, section 2033 is 
applicable and only the decedent’s fractional interest in the property is in- 
cludible in his gross estate. The interest of the other co-owner is not included 
unless that interest falls within the contemplation of death provisions. As 
previously observed, if joint tenants immediately prior to death were to 
sever the joint tenancy by converting it into a tenancy in common, only 


14741 B.T.A. at 4. 

148 The Peabody decision has been explained on the ground that there was a 
failure to sustain the burden of proof under § 2040 both as to the nature of the de- 
cedent’s actual interest in the property and as to the donee’s contribution of con- 
sideration in the acquisition of the property. Lownpes & KRAMER, FEDERAL EsTATE AND 
Girr Taxes 217 n.14 (1956); 2 Mertens, Law or Feperat Girt & Estate TAXATION 
§ 15.09 (1959). The most complete explanation is that in LowNpes & KRAMER, OP. Cit. 
supra: 

“Although the case is sometimes cited as an illustration of an erroneous refusal by 
the Board of Tax Appeals to apply the local property law to determine whether there 
was a joint tenancy or a tenancy in common, a careful reading of this opinion dis- 
closes that it went off on the problem of evidence and burden of proof. The Board 
admitted that local property law determines whether there is a joint tenancy or a 
tenancy in common. The Board said, however, that even though under the local law 
the property devolved as a tenancy in common, the taxpayer had failed to prove that 
the decedent had not paid for the improvements, or to show what interest he owned 
in the property, and consequently, he had failed to rebut the correctness of the 
Commissioner’s determination that the entire value of the improvements should be 
included in the husband’s estate. The Board said that this presumption of the local 
law, that in the absence of proof to the contrary tenants in common take equal interests 
in the common property, did not relieve the taxpayer of the burden of showing what 
the husband’s interest in the property actually was.” 

Quaere: Is the entire value of property held by the decedent and another as 
tenants in common includible in the decedent’s estate unless the surviving co-tenant can 
prove contribution? 

149 Through the years, the regulations and decisions have emphasized the fact that 
survivorship rights operative at death are essential to the application of the joint tenancy 
provisions. The regulations currently provide that § 2040 is applicable to “property held 
jointly at the time of the decedent’s death by the decedent and another person or 
persons with right of survivorship.” Treas. Reg. § 20.2040-1(a) (1958). (Emphasis 
added.) It is also provided that this “section has no application to property held by 
the decedent and any other person (or persons as tenants in common.” /d. § 20.2040-1(b). 
The courts have consistently recognized that local law is controlling in determining 
whether there is a joint tenancy to which the statute can be applied. An excellent 
example is to be found in Estate of Irwin A. Smith, 45 B.T.A. 59 (1941). There the 
deceased husband had furnished all the consideration for the acquisition of the property 
and had taken title with his wife “as joint tenants with the right of survivorship.” How- 
ever, joint tenancies had been abolished by local statute and were treated as tenancies 
in common. Consequently, only one-half of the value of the property was included 
in the husband’s gross estate. 
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one-half of the value of the property would be included in the gross estate 
of the donor. The severance, even though in contemplation of death, would 
serve to exclude the one-half interest of the donee since the relinquishment 
of survivorship rights by each co-tenant would be deemed adequate con- 
sideration in money or money’s worth. In effect, the Uniform Simultaneous 
Death Act operates automatically to sever the joint tenancy on behalf of the 
parties and to convert it into a tenancy in common at the instant of death. 

However apposite the analogy to an inter vivos severance of a joint 
tenancy in contemplation of death, the better reason for non-application of 
section 2040 is found in the absence of rights of survivorship in the whole 
property, which is the fundamental principle underlying the joint tenancy 
provisions of the estate tax. Where the decedent furnished all the considera- 
tion for joint tenancy property, section 2040 brings into his gross estate 
not only the severable one-half interest which he held immediately prior 
to death, but also the severable one-half interest of the donee. The one-half 
interest held by the donor which ordinarily shifts to the donee-survivor 
clearly should be included in the donor’s gross estate. The basis for inclu- 
sion of the donee’s severable one-half is less apparent, but has been rested on 
the ground that until the donor’s death, the donee is subject to the “hazard 
of losing” his interest if he were to predecease the donor. The following 
excerpt from United States v. Jacobs +®©° contains the best statement of the 
rationale of the joint tenancy provisions: 


“While it is true that until the death of decedent here each joint tenant 
possessed the right to sever the joint tenancy, each was nevertheless 
subjected to the hazard of losing the complete estate to the other as 
survivor. Prior to decedent’s death, his wife had no right to dispose of 
her interest by will, nor could it pass to her legal heirs. She might sur- 
vive and thereby obtain a complete fee to the property with attendant 
rights of possession and disposition by will or otherwise. Until the 
death of her co-tenant, the wife could have severed the joint tenancy 
and thus have escaped the application of the estate tax of which she 
complains. Upon the death of her co-tenant she for the first time be- 
came possessed of the sole right to sell the entire property without risk 
of loss which might have resulted from partition or separate sale of 
her interest while decedent lived. There was—at his death—a distinct 
shifting of economic interest, a decided change for the survivor’s benefit. 
This termination of a joint tenancy marked by a change in the nature 
of ownership of property was designated by Congress as an appro- 
priate occasion for the imposition of a tax.” 151 


It is clear that the emphasis in the Jacobs decision is upon survivorship 
rights which embrace the whole property. In the case of simultaneous 


150 306 U.S. 363, 59 Sup. Ct. 551 (1939). 
151 Jd, at 370-71, 59 Sup. Ct. at 555. (Emphasis added.) 
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death, however, there is no shifting of the donor’s one-half severable interest 
since this interest remains in his estate. Furthermore, local law severs the 
tie which might have brought the donee’s one-half interest back to the 
donor. Thus, in the case of simultaneous death, the reasons for including 
either the donor’s one-half interest or the donee’s one-half interest within 
the scope of section 2040 cease to exist since the Uniform Simultaneous 
Death Act intervenes to prevent a shifting of the entire interest in the 
property. Since there are no survivorship rights extending to the whole 
property, there is no justification for applying section 2040.15? 

Discussion of the estate tax consequences of the simultaneous death 
of joint tenants is incomplete without a consideration of the gift tax. Ordi- 
narily, the creation of a joint tenancy with one co-tenant furnishing all the 
consideration results in a taxable gift to the extent of the donee’s severable 
one-half interest in the property. Consequently, if the interests of the 
respective joint tenants pass at death as though the property were held as 
tenants in common, the donor will have properly accounted for the gift 
tax due upon the creation of the donee’s severable interest in the same 
manner as if a tenancy in common had been created in the first instance. 

There are two exceptions to the foregoing observation. The first is the 
creation of a joint tenancy in real property between husband and wife. In 
this special case, as previously noted, the creation of the joint tenancy does 
not constitute a taxable gift unless the donor so elects. If an election is not 
made at the time of creation, section 2515 provides that termination of the 
joint tenancy shall constitute the taxable event. But termination “by reason 
of the death of a spouse” is specifically excluded as a taxable event.1®% 
Since the death of a spouse vests the entire interest in the survivor, there 
is no necessity for imposing a gift tax. If the donee survives, the property 
is includible in the donor’s gross estate. If the donor survives, he reacquires 
the entire interest in the property and nothing is includible in the donee’s 
gross estate. Consequently there is good reason for treating the death of 
a spouse as a nontaxable event for purposes of the gift tax inasmuch as the 
estate tax provisions are sufficient in scope to preclude tax avoidance. On 
the other hand, if a joint tenancy in real property between husband and 
wife were terminated by the simultaneous death of both spouses, the termina- 
tion would constitute a taxable event and a gift tax would be due as a 
claim in the donor’s estate upon the one-half interest which passes in the 
donee spouse’s estate. The language of section 2515 which precludes im- 
position of a gift tax where a joint tenancy in real property between hus- 
band and wife is terminated “by reason of the death of a spouse” would 


152 Failure to include the donee joint tenant’s interest in the donor’s gross estate 
does not jeopardize the basis of the property. The beneficiary of the donee’s estate 
will be entitled to date of death value as to that interest under § 1014. 


153 INT, Rev. Cope or 1954, § 2515(b). 
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not apply where the termination occurs by reason of the simultaneous 
death of both spouses. Thus the provisions in section 2515 are adequately 
correlated with the estate tax provisions. 

The second exception relates to the creation of joint bank accounts and 
similar interests which do not constitute completed gifts. Apparently the 
simultaneous death statute applies to these interests although they do not 
constitute “joint tenancies” in the technical sense of the term.1** If sec- 
tion 2040 is not applicable in the case of simultaneous death of joint owners, 
the one-half interest of the donee of a joint bank account would escape both 
the gift tax and the estate tax insofar as the donor’s transfer is concerned. 
To this extent the non-applicability of section 2040 leaves a gap in the 
tax laws. 


Illinois Inheritance Tax 


Fractional Interest Rule. By contrast with the federal estate tax, the 
application of the Illinois Inheritance Tax is not dependent upon the source 
of the consideration furnished for the acquisition of the jointly owned 
property. The inheritance tax applies arbitrarily to the fractional interest 
of the decedent !*° whether he furnished all, a part, or none of the con- 
sideration.15® Consequently, the inheritance tax applies to the estate of a 


154 The Uniform Simultaneous Death Act as adopted in Illinois is applicable to 
“Joint tenants.” ILt. Rev. Stat. c. 3, § 192.3 (1959). The uniform act was amended 
in 1953 by adding the following sentence: “The term ‘joint tenants’ includes owners 
of property held under circumstances which entitled one or more to the whole of 
the property on the death of the other or others.” 9C Unirorm Laws ANN. 164 (1957). 
This amendment, which would embrace all joint interests with rights of survivorship 
irrespective of the technical existence of a joint tenancy, has not been added by Illinois. 
It is likely, however, that the present statute would be applied to joint bank accounts 
and similar interests. See Adams v. Gardener, 241 Mo. App. 275, 237 S.W.2d 495 (1951) 
(simultaneous death statute assumed to apply to joint bank account). 

155 This has not always been the case. Provision for taxing joint tenancies under 
the Illinois Inheritance Tax was first made by amendment in 1919. By this amendment, 
it was provided that upon the death of a joint tenant the property should be taxed 
“in the same manner as though the whole property . . . was owned .. . as tenants in 
common and had been bequeathed to the surviving joint tenant” by the decedent. 
Ill. Laws 1919, at 757, 758. Under this provision it was held that evidence was properly 
admissible to prove the contributions of consideration by the respective parties. People 
v. Varel, 351 Ill. 96, 184 N.E. 209 (1932) (survivor proved that she had contributed 
two-thirds of the purchase price). In 1933, the statute was amended to provide for 
taxation of jointly held property on a fractional basis. Ill. Laws 1933, at 889. Since the 
interests of joint tenants are taxed on a fractional basis, simultaneous death creates no 
problem under the inheritance tax. 

156 The joint tenancy provisions are described as “arbitrary” in that the fractional 
interest of the deceased joint tenant is taxed without regard to the source of the con- 
sideration. It should be noted that some jurisdictions, in the past, have imposed more 
onerous burdens by taxing the entire value of the jointly owned property in the estate of 
the first joint tenant to die irrespective of the source of the consideration. Jn re Dolbeer’s 
Estate, 226 N.Y. 623, 123 N.E. 381 (1919) (court assumed that succession to joint bank 
account was donative in absence of contrary evidence); Im re Cowan’s Estate, 98 Utah 
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deceased joint tenant who acquired his interest entirely by gift and pre- 
deceased the donor. This is best illustrated by the husband-wife joint tenancy 
where the consideration for the property was furnished by the husband and 
the wife predeceased him. The risk that the donor will be subjected to 
an inheritance tax in the event of the prior death of the donee is a factor 
which weighs against the use of joint tenancies in estate planning. 

If the property were held in the form of a joint tenancy at the death 
of the donor but the surviving joint tenant could show that the decedent 
had consummated an inter vivos gift of the entire interest (not in con- 
templation of death), the inheritance tax would not be applicable. The 
burden of proof, however, would be upon the survivor.157 

Contemplation of Death. Since the Illinois Inheritance Tax applies 
only to the fractional interest of the decedent, there may be some tempta- 
tion for the owner of property to create a joint tenancy to avoid the 
inheritance tax upon the fractional interest of the donee. In this event, cir- 
cumstances may indicate that the joint tenancy was created in contemplation 
of death. If it is concluded that the creation of the joint tenancy was in 
contemplation of death, the problem is one as to whether the transaction 
is controlled by the specific provisions governing jointly owned property 
or whether the contemplation of death provisions should prevail. There are 
no Illinois cases on this point, but several Pennsylvania cases have held that 
the contemplation of death provisions govern and that the entire value of 
the property is subject to the inheritance tax in the donor’s estate.158 


Income Tax Problems 


The death of a donor joint tenant presents a basis problem for the 
survivor. To the extent that all or a portion of the property is includible 
in the deceased joint tenant’s gross estate, the survivor acquires a date of 
death value as to that interest. To the extent of the interest represented 


393, 99 P.2d 605 (1940). In the Cowan case, a brother and sister held four joint bank 
accounts. Each made all the deposits to two of the accounts. Upon the brother’s 
death the total amount of all four accounts was held subject to tax under the applicable 
inheritance tax provisions which had been borrowed from the New York statute. 

157 Littlejohn v. County Judge, 79 N.D. 550, 58 N.W.2d 278 (1953) (survivor 
proved completed inter vivos gift of jointly registered savings bonds). 

1588 Pennsylvania provides generally for the taxation of the decedent’s fractional in- 
terest in jointly owned property but exempts property held jointly by husband and wife. 
Pa. Stat. ANN. tit. 72, § 2301(e) (1949). In the following decisions it was held that the 
creation of a tenancy by the entireties in contemplation of death was governed by 
the contemplation of death provisions and was not within the exemption otherwise 
provided in the statute: Carson Estate, 352 Pa. 304, 42 A.2d 592 (1945); Reynold’s 
Estate, 23 Pa. D. & C. 421 (1934). In another case it was held that a joint bank account 
established in contemplation of death by the decedent with one other than a spouse 
was subject to tax upon the full amount. Clicquennoi Estate, 32 Pa. Wash. Co. 106 
(1950). See Estate of Nathalie Koussevitsky, 5 T.C. 650 (1945), indicating a similar 
construction of the federal estate tax provisions. 
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by the survivor’s contribution, the basis is determined by the cost to the 
survivor. Thus the survivor’s basis may be a composite figure. Further- 
more, if the property is depreciable, the basis will be subject to adjustment 
for depreciation allowed prior to the death of the deceased joint tenant upon 
the survivor’s purchased interest and upon the donated interest acquired 
inter vivos from the decedent.1°® 

A question may arise as to the treatment of the proceeds of a sale of 
joint tenancy property by the donee-survivor where the co-tenants had 
either consummated a contract of sale or a contract to sell prior to the 
donor’s death. If the sale were closed by conveyance of title or delivery 
of possession to the purchaser prior to the death of the donor,!® the survivor 
would report the gain on the transaction in the same manner as if the 
decedent had survived.’*! In this case the gain would be treated as income 
in respect of a decedent under section 691 and the survivor would be 
allowed a deduction for the estate tax allocable to the amount included in 
the donor’s estate. On the other hand, if the co-tenants had merely con- 
tracted to sell and the sale were closed by the donee after the donor’s death, 
the property would take a date of death value in the hands of the survivor 
determined by the selling price provided in the outstanding contract.'® 
In this latter case, no taxable gain would be realized by the survivor. 


UNRAVELING THE JOINT TENANCY 


In planning an estate, it is often desirable to eliminate existing joint 
tenancies. The problem arises most frequently with respect to joint ten- 
ancies between husbands and wives where the entire consideration has been 
provided by one of the co-tenants. Several courses of action are available, 
but the selection of any particular alternative may depend on factors other 
than tax considerations. The following alternative dispositions are outlined 
with an indication of the resulting tax consequences. 


Conversion Into Tenancy in Common 


In most cases, real estate held in joint tenancy can be readily converted 
into a tenancy in common by the spouses without incurring either gift tax 
or income tax liability. The only exception is the husband-wife joint tenancy 
which was not reported as a taxable gift at the time of its creation pur- 
suant to the election provided in section 2515. In this case, conversion to 


159 INT, REv. Cope or 1954, § 1014(b) (9); Note, Joint Tenancies and Wills, infra 
p. 1053. 

160 Lucas v. North Texas Lumber Co., 281 U.S. 11, 50 Sup. Cr. 184 (1930). 

161 The character of the gain remains the same and if the donor and donee were 
reporting by the installment method the survivor continues to do so. Int. Rev. Cope 
or 1954, §§ 691(a) (3), and (4). 

162 If the sale were not closed prior to the donor’s death, § 691 is inapplicable. Treas. 
Reg. § 1.691(a)-2(b), Example 5 (1957). 
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a tenancy in common will constitute a taxable gift of a one-half interest 
to the donee spouse but the gift will qualify for the gift tax marital deduc- 
tion. No taxable gain will be recognized upon the conversion inasmuch 
as the transaction does not constitute a sale or exchange.'® 

The principal tax advantage of converting the property to a tenancy 
in common is to remove one-half of the value of the property from the 
gross estate of the donor spouse. As previously observed, this result follows 
even though the severance may be in contemplation of death. There is an 
off-setting disadvantage in that the conversion will fix the basis of the 
donee’s interest at one-half of the donor’s cost basis subject to adjustment 
under section 1015(d) for any gift taxes paid. With respect to appreciated 
property, it will eliminate the possibility of acquiring a stepped-up basis upon 
the death of the donor. 

Where the joint tenancy property, such as farm land, constitutes the 
principal asset in the estates of the husband and wife, the conversion to a 
tenancy in common may substantially equalize their respective estates and 
accomplish one of the principal objectives of utilizing the marital deduc- 
tion. To complete the planning with respect to this property following 
the severance, neither spouse should devise his undivided one-half interest 
to the other in fee simple. To do so would undo the estate tax saving 
accomplished by the severance since it would place the entire property in 
the gross estate of the survivor. However, the survivor can be assured of 
the income and enjoyment of the entire property without jeopardizing the 
estate tax saving. This can be accomplished by each spouse devising to the 
other a life interest in his undivided one-half by proper testamentary pro- 
vision. The foregoing proposal does not take into account personal property 
owned by the husband and wife which each may bequeath to the other. Such 
property would be includible in the gross estate of the owner and would 
qualify for the marital deduction. 


Partition Into Separately Owned Parcels 


In lieu of a tenancy in common, it may be preferable and practicable 
to divide the property into separate parcels of equal value. Corporate shares 
can be readily divided into equal portions, and farm lands also may be 
divisible into separate tracts. The latter presents some practical difficulties 
since it would be necessary to partition the property into separate tracts 
of equal value to avoid gift tax consequences.'** This would require careful 
appraisal of the property, especially with respect to improvements. If this 
procedure were followed, it may be advisable to allocate to the spouse 


163 Rev. Rul. 56-437, 1956-2 Cum. BuLt. 507. 

164 As in the case of a conversion to a tenancy in common, the termination would 
constitute a taxable gift under § 2515 if the joint tenancy had not been reported as a 
taxable gift upon its creation. 


WInTER] TAX INCIDENTS 1015 


having the shorter life expectancy the tract which includes the improve- 
ments to obtain an increased basis for depreciation upon death. As indicated 
with respect to the conversion to a tenancy in common, each spouse could 
assure to the other the enjoyment of his separate property following his 
death by testamentary provision of a life interest for the survivor. 

If the donor spouse holds a substantial amount of additional property, 
it may be expedient for him to relinquish his interest in the joint tenancy 
property thereby vesting complete ownership in the donee. A gift tax may 
be payable upon the conveyance by the donor of his one-half interest, but 
this will remove the property from his gross estate unless the conveyance 
is deemed a gift in contemplation of death. In the latter event, only the 
donor’s one-half interest conveyed in contemplation of death would be 
includible in his gross estate under the rationale of the Sullivan decision.!® 
The advantage of removing the property from the donor’s gross estate 
should be weighed against the possible disadvantage with respect to the 
basis of the property. The donor’s cost basis will carry over to the donee 
and this may be substantially less than the date of death value which would 
be applicable if the donor joint tenant retained his interest until death. It 
should be noted, however, that an adjustment of basis will be allowed to 
the donee for gift taxes paid both upon the creation of the joint tenancy 
and upon the final conveyance which vests complete ownership in the donee 
subject to the limitation under section 1015(d) that the basis may not exceed 
the fair market value of the property. 

Transfer of the total interest in the property to the donee spouse may 
contribute to an equal division of their combined estates. If this were the 
case, there would be no need to qualify the property for the marital deduc- 
tion in the estate of the donee and the donor may be provided with the 
income from the property upon the prior death of the donee by a bequest 
or devise of a life interest. 

Separate ownership can also be effected by an exchange of interests in 
different parcels of jointly held real estate. By selecting parcels of equal 
value, this can be done without gift tax consequences 1° and it will result 
in removing from the donor’s estate the property to which the donee ac- 
quires separate ownership. Since there is a “like kind” exchange, no taxable 
gain will be realized. 


Gift to a Third Party 


Where the financial security of neither the donor nor donee will be 
jeopardized, it may be expedient to dispose of the joint tenancy property 
by gift to other members of the family, particularly children or grand- 


165 Sullivan’s Estate v. Commissioner, 175 F.2d 657 (9th Cir. 1949). 


166 This assumes that there is no gift under § 2515 by reason of the termination of 
the joint tenancies. 
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children. This may be especially desirable where the husband and wife are 
in high income tax brackets as compared to the third party donees. Whether 
the donee spouse joins in a gift of the entire interest in the property or 
whether the donor conveys only his interest, the property will be removed 
from the donor’s gross estate. If the transfer constitutes a gift in contem- 
plation of death only the donor’s one-half interest will be included in his 
gross estate. A gift tax may be payable upon the transfer, but where the 
gift is by the donor joint tenant to a third party, his spouse may agree to 
split the gift and this may substantially minimize the gift tax liability. The 
donor’s basis will carry over to the third party donee subject to adjustment 
within the limitations of section 1015(d) for the gift taxes paid upon the 
conveyance. 


Reconveyance by Donee 


There may be circumstances which warrant reconveyance of the prop- 
erty to the donor spouse to re-establish complete title and control of the 
joint tenancy property. Reconveyance by the donee will constitute a tax- 
able gift unless the joint tenancy is of real property between husband and 
wife which was not reported as a taxable gift upon creation under section 
2515. In the latter case, termination of the joint tenancy by reconveyance to 
the donor will not constitute a taxable gift since the donor spouse will have 
received his full proportionate share of the property in relation to the 
consideration furnished. A reconveyance which constitutes a taxable gift 
will qualify for the gift tax marital deduction and this may substantially 
reduce the tax cost of the change of ownership. Any gift tax paid upon 
the reconveyance would be applied to the adjustment of the basis of the 
property within the limitations of section 1015(d). 

There may be some temptation, particularly in the event of ill health 
of the donee joint tenant, to reconvey the property to the donor spouse. 
This step should be studiously avoided since it may result in creating an 
unnecessary tax cost. The risk is that, if the donee joint tenant dies within 
three years of the reconveyance, his fractional interest in the property will 
be brought into his gross estate under the contemplation of death pro- 
visions.!°? By the reconveyance, the donee would have exercised dominion 


167 See Estate of Nathalie Koussevitsky, 5 T.C. 650 (1945). In this case, the husband 
made a gift of funds to his wife who applied them to the purchase of securities through 
an agency account in her own name. About one month prior to her death, the wife 
changed the account to a joint account with her husband. The Commissioner con- 
tended that the property was includible in the wife’s estate as a transfer in contemplation 
of death. The Tax Court took the position that, as a matter of statutory construction, 
the contemplation of death provisions would be deemed to prevail over the joint tenancy 
provisions. However, the court proceeded to find that on the particular facts the 
joint tenancy was not created in contemplation of death but solely for the purpose of 
carrying out the original intention of the parties to hold the property jointly. Thus 
section 2040 was applicable, and since the consideration for the securities was traceable 
to the husband, nothing was included in the wife’s estate. 
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and control over his fractional interest and would have assured the revesting 
of absolute title in the donor. This may justify application of the con- 
templation of death provisions in the same manner as if the conveyance 
by the donee had been to a third party. On the other hand, if the joint 
tenancy were left undisturbed, the donee’s interest would shift back to the 
donor at the death of the donee free of estate tax since the donor would 
have furnished the consideration for the acquisition of the property. This 
assumes that the donor could meet the burden under section 2040 of prov- 
ing his contribution of consideration. 


Transfer on Trust With Reservation of a Life Interest 


Where the property involves considerable supervision and elderly joint 
tenants are dependent upon the income therefrom, the best solution may 
be to convey the joint tenancy property on irrevocable trust with a reser- 
vation of the income in equal shares for their joint lives and with the entire 
income to be paid to the survivor for life. Although the objective is clear, 
the form in which the transaction is executed may materially affect the tax 
consequences. If the husband and wife joint tenants join in creating the 
trust, the Commissioner may treat the transaction as one which falls within 
section 2036. If section 2036 were applicable, the entire value of the prop- 
erty reduced by the donee’s outstanding life interest in one-half would be 
includible in the donor’s gross estate at his death. The underlying theory 
for applying section 2036 would be that the donor spouse retained a life 
interest in his one-half and a reversionary life interest in the donee’s one- 
half. In Estate of A. Carl Borner,® involving a transfer on irrevocable 
trust of property held as tenants by the entirety, the Tax Court adopted 
the view that the conveyance severed the tenancy and that only one-half 
of the property was includible in the donor’s gross estate. The Commissioner 
has indicated his intention not to follow the rule of that decision with respect 
to tenancies by the entirety created after June 6, 1932.16 

A transfer by the joint tenants on revocable trust would be even more 
vulnerable. In this case, it is likely that the Commissioner would contend 
that the transfer on revocable trust was without substance in that the donor 
joint tenant would have substantially the same economic benefit and con- 
trol as if the property had been retained in joint tenancy.! On this basis 
the entire value of the property would be includible in the donor’s gross 
estate under section 2040. 


16825 T.C. 584 (1955), acq., 1957-2 Cum. Buy. 4. The transfer in the Borner 
case was also in contemplation of death so that both § 2035 and § 2036 were applicable. 

169 Rev. Rul. 57-448, 1957-2 Cum. Butt. 618 (limiting acquiescence in the Borner 
case to tenancies created prior to June 7, 1932, the effective date of the Revenue Act 
of 1932). 

170 Horner’s Estate v. Commissioner, 130 F.2d 649 (3d Cir. 1942), affirming 44 
B.T.A. 1136 (1941); Estate of Frank N. Derby, 20 T.C. 164 (1953). 
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If the joint tenants find it desirable to create a trust with reservation 
of the income for life, it would be preferable first to convert the property 
into a tenancy in common or into separate ownership. Each would create 
a separate trust, retain the income for life under the trust, and provide for 
payment of the income to the survivor for life. The result would be to 
divide the property equally for purposes of the estate tax. Having created 
separate one-half interests which would be includible in their respective 
taxable estates, each could also retain a power of revocation with respect to 
his trust without altering the estate tax consequences. Severance of the 
joint tenancy prior to creation of the trust would minimize the estate tax 
and provide maximum freedom and flexibility with respect to the retention 
of powers. 


Severance Followed by Creation of Reciprocal Trusts 


The preceding suggestion of a severance of the joint tenancy followed 
by creation of separate trusts by each joint tenant leads to a consideration 
of reciprocal trusts as an additional alternative. The reciprocal trust pat- 
tern would require the husband, following a severance of the joint ten- 
ancy, to transfer his property on trust and designate his wife as life income 
beneficiary with a gift over on her death. Similarly, the wife would create 
a trust designating her husband as life beneficiary with a gift over at his 
death. The object of the reciprocal trust transaction is to avoid estate taxes 
at the death of each settlor. If only one trust were created, the tax con- 
sequences would be clear. In the absence of a transfer in contemplation of 
death, the property would be removed from the settlor’s gross estate since 
there would be a complete inter vivos gift of the entire interest in the 
property. A gift tax would be payable upon the transaction, but nothing 
would be includible in the estate of the donee since the donee would 
acquire only a life interest under the trust. However, where there is a con- 
current creation of a reciprocal trust by the transferor’s spouse, a question 
arises as to whether each trust is created as consideration for the other. 
If each trust were consideration for the other, there would be no taxable 
gift 11 and under the Lehman doctrine the husband and wife would each 
be deemed the settlor of the trust created by the other. Under section 2036, 
the corpus of the trust created by the other would be included in the 
gross estate of each spouse at death as a transfer with a retained life interest. 

The reciprocal trust doctrine had its genesis with the decision in 


171 Tt is assumed that the husband and wife would transfer property of equal value 
on trust. In this case there would be no taxable gift since the transfer would be deemed 
to have been made for a full and adequate consideration in money or money’s worth. 
Treas. Reg. §§ 25.2511-1(g) (1), 25.2512-8 (1958). There may be a taxable gift upon 
the creation of reciprocal trusts, however, where there is a difference in the value of 
the corpora. See Cole’s Estate v. Commissioner, 140 F.2d 636 (8th Cir. 1944); Rev. 
Rul. 57-422, 1957-2 Cum. Butt. 617. 
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Lehman v. Commissioner In that case, two brothers owned equal shares 
in certain securities. Pursuant to agreement, each transferred his interest 
on trust designating the other as life beneficiary with a power of revocation 
followed by a gift over to the issue of the other. Upon the death of the 
first to die, it was held that the decedent should be deemed the settlor of 
the trust created by the survivor since the decedent had provided a quid 
pro quo for the trust created for his benefit and the benefit of his family. 
In the Lehman case, it is clear that there was a bargained transaction and 
that the brothers created the respective trusts as consideration for the 
other. It is equally clear that a donative transaction cannot be presumed 
in the case of brothers making provision for each other and each other’s 
family. This is not the case, however, with respect to husband and wife. 
Transfers of property between husband and wife are normally presumed 
to be gifts where the requisite elements of a gift are present. Furthermore, 
transfers between husband and wife may be gifts even though the transfers to 
each other are of property of substantially equal value and are made at 
approximately the same time. If the transfer between spouses were of an 
absolute fee interest, there would be a gift tax upon the transfer and an 
estate tax at the death of the donee since the property acquired would be 
includible in the donee’s gross estate. But where the interest acquired by 
the donee is only a life interest, nothing would be includible in the donee’s 
estate unless the reciprocal trust doctrine is applicable. The reciprocal trust 
doctrine negates a donative transfer and consequently the choice is whether 
the gift tax or the estate tax should be applied to these transactions. Since 
the ultimate determination of the estate tax consequences may occur many 
years after the creation of the trusts, inflationary conditions significantly 
affect this choice. 

It is a safe prediction that reciprocal trusts created by a husband and 
wife will lead to estate tax difficulties. The Commissioner and the Tax 
Court with the support of two circuits adhere to a general rule of pre- 
sumption that each trust is created in consideration of the other.!78 In a 
recent case, Estate of Laura Carter,‘ both the wife and husband had re- 


172 109 F.2d 99 (2d Cir.), cert. denied, 310 U.S. 637, 60 Sup. Ct. 1080 (1940). 


173 Commissioner: Rev. Rul. 57-422, 1957-2 Cum. Butt. 617. Tax Court: E.g., 
Estate of Laura Carter, 31 T.C. 1148 (1959); Estate of John H. Eckhardt, 5 T.C. 673 
(1945) (husband and wife created reciprocal trusts by transfer of their respective un- 
divided interests in real property held in joint tenancy.) This rule of presumption can 
be rebutted, however, upon a proper showing of facts negating an intention to place 
the transaction on a quid pro quo basis. Estate of Louise DeWitt Ruxton, 20 T.C. 487 
(1953). Courts of Appeals: (a) Second Circuit: Orvis v. Higgins, 180 F.2d 537 (2d 
Cir. 1950), cert. denied, 340 U.S. 810, 71 Sup. Ct. 37 (1950); Hanauer’s Estate v. Com- 
missioner, 149 F.2d 857 (2d Cir. 1945), cert. denied, 326 U.S. 770, 66 Sup. Ct. 175 (1945). 
(b) Eighth Circuit: Moreno’s Estate v. Commissioner, 260 F.2d 389 (8th Cir. 1958); 
Cole’s Estate v. Commissioner, 140 F.2d 636 (8th Cir. 1944). 


174 31 T.C. 1148 (1959). 
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ported the trusts as taxable gifts upon creation in 1935. They died in 1951 
and 1953, respectively. The tax question was litigated following their 
deaths. A son-in-law who was an account executive for the corporate 
trustee of the two trusts and whose wife was a beneficiary under both 
trusts, testified in support of the contention that the husband and wife inde- 
pendently arrived at their decisions to create the trusts and that neither 
trust was intended as consideration for the other. The Tax Court discounted 
the testimony of the son-in-law because of his interest in the outcome of 
the litigation and concluded that inferences of consideration and agreement 
were to be drawn from the following factors: (1) the trusts were executed 
on consecutive days; (2) the securities transferred on trust were approxi- 
mately of the same value; (3) the trusts were prepared by the same attorney; 
(4) the trustees of each trust were identical; (5) provisions of the indentures 
were identical in many respects; (6) each settlor designated the other as 
life beneficiary; and (7) each knew the other was executing his trust.175 

By contrast with the view of the Tax Court, the Seventh Circuit, in 
a divided opinion, has concluded that it is inappropriate to presume that 
there is consideration in the creation of reciprocal trusts by husband and wife. 
The following extract from McLain v. Jarecki is of particular significance 
in the consideration of this problem: 


“But among the stipulated facts submitted to us, we find none ex- 
pressly showing that .. . decedent here, brought about the transfer from 
his wife. . . . Because the McLains had substantially identical trusts 
created concurrently and prepared by their mutual lawyers, the govern- 
ment would have us infer an element of consideration from which to 
hold that decedent was the actual grantor of the trust in which his wife 
declared herself to be the grantor. From that argument of course, it 
would follow that the corpus of the wife’s trust would be includible 
in decedent’s gross estate... . Both McLains are deceased. Without 
any oral testimony taken below the usual matter of witnesses’ credi- 
bility and demeanor evidence is similarly absent here. To reach the in- 
ference, indispensable for the government’s position, would mean com- 
pounding probabilities on the subjective impression we have of the 
objective stipulated facts. Unlike interpreting written instruments, the 
government insists upon locating some subjective understanding be- 
tween the parties that will equate to quid pro quo. But we are, here, 
relating a situation remote in time and deficient in complete mani- 


17%5 Following this summarization of factors, the court stated: “The circumstances, 
as presented, support the conclusion that the crossing of such life estates was the 
result of an agreement on the part of the decedents and that the trusts containing such 
provisions were executed in consideration of each other.” 31 T.C. at 1153. Although 
the Tax Court treated the question as one of fact, namely, whether the husband and 
wife “created his or her trust in consideration of the creation of a trust by the other,” 
no weight was given to the treatment of the transfers as taxable gifts by the parties 
themselves. 
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festation to [the estate tax provisions]. ... These trusts, and the stipu- 
lated facts can also be read as articulating a donative state of mind once 
extant between the McLains.” 17° 


Although the foregoing suggests a more favorable climate in the Seventh 
Circuit for the husband-wife reciprocal trust,!"" it is not a device to be 
relied upon.!*® From a policy standpoint, there is serious objection to the 
reciprocal trust device since it does not alter the economic position of the 
parties. If it is effective, however, there is a complete avoidance of estate 
taxes.!79 For this reason, it can be expected that the Commissioner’s attack 
will be unrelenting.’ 


176 232 F.2d 211, at 213 (7th Cir. 1956). 

177 The Seventh Circuit found support for its view in a leading case decided by 
the Third Circuit. Newberry’s Estate v. Commissioner, 201 F.2d 874 (3d Cir. 1953) 
(reciprocal trusts for benefit of children with each spouse giving the other broad powers 
to alter the beneficial interests). 

118 The reciprocal trust properly can be described as a gamble, not a refuge. 

179 Te has been suggested that the rationale of the Newberry decision, supra note 
177, relied upon in McLain v. Jarecki, may necessitate legislative action to plug a serious 
loophole. WarREN & SurREY, Cases ON FEDERAL EstaTe AND Girt TAXATION 343 (1956). 
18 Rey. Rul. 57-422, 1957-2 Cum. Butt. 617. 











JOINT TENANCY PROPERTY AND 
ESTATE PLANNING 


BY HENRY R. BARBER AND BERNARD G. SEGATTO * 


ESTATE PLANNING is the label used by most legal scholars to identify 
that which the general practitioner has been doing for years: that is, advis- 
ing clients as to the most effective disposition of their assets and the income 
therefrom.! The most effective disposition can be accurately defined as 
“{that] disposition which best suits the needs and personalities of the persons 
concerned and which is the most economical disposition . . . with the least 
amount of shrinkage by reason of taxes and otherwise.” ? As the definition 
indicates, estate planning includes not only testamentary planning but also 
lifetime planning and the coordination and integration of both into a single 
scheme of disposition. 

The estate planner devotes much of his time to ascertaining the most 
desirable manner for his client to hold title to his real estate, home, bank 
accounts, securities, and other property of whatever kind and nature. Out 
of necessity, he must familiarize himself with the law of joint tenancy, for 
in recent years lawyers are encountering an ever-increasing number of 
clients who hold title to most of their property, both real and personal, in 
joint tenancy with their spouses or with other members of the family group. 
In most instances, counsel finds that the client had little, if any, reason for 
the use of the joint tenancy form of ownership, other than it was recom- 
mended by his banker, accountant, or real estate broker as the best manner 
of holding title to property.’ It is true that the joint tenancy is a means of 
controlling the devolution of property at death which achieves a certain 
amount of speed and simplicity and some savings in probate and attorney’s 
fees. The lawyer, however, is not only concerned with the problem of dis- 
position of the client’s property at his death but also with the problems of 
disposition in the light of the circumstances of the client’s wife and the other 
members of the family group, the amount and nature of their separate prop- 
erties, income status, and probabilities of inheritance. 

In most cases, after several conferences with the client, the lawyer finds 
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1 TRACHTMAN, EstTaTE PLANNING 1 (Prac. Law Inst. 1959). 

2 Ibid. 

3 See, e.g., Grubb, Play It Safe—Own It Together, McCalls, Oct. 1952, p. 24. 
1022 








ESTATE PLANNING 1023 


that the circumstances which might have originally dictated the use of the 
joint tenancy form of ownership no longer exist or have changed to such 
a degree that a severance of one or more of the joint estates is necessary 
before counsel can prepare an estate plan for his client which effectively 
governs appropriate assets in the manner desired and assures a minimum 
amount of shrinkage due to taxes. Severance, the manner in which it is 
accomplished, and the complications which may result become important in 
the planning of a client’s estate only after the lawyer has assured himself that 
the client has in fact created valid joint tenancies, that the interest of the 
client will be best served by a severance of one or more of the joint estates, 
and finally that a severance can be effected with a minimum amount of gift, 
estate, and income tax consequences. Since the tax consequences are covered 
elsewhere in this symposium,‘ this article will be devoted to an analysis of 
the steps that counsel should follow in the planning of a client’s estate 
where a majority of the assets are held in joint tenancy with rights of sur- 
vivorship. After certain preliminary remarks, the following steps in the 
planning of such an estate will be treated: (1) examination of the docu- 
ments; (2) survivorship rights in specific kinds of property; (3) severance 
and some substitutes; and (4) the will. 

As early as the thirteenth century, the joint tenancy was recognized as 
a means of conveyance.® The requisites for the creation of the common-law 
joint tenancy were crystalized by Blackstone in his “rule of the four unities.” 
He said: 


“The properties of joint estates are derived from its unity, which is 
fourfold: the unity of interest, the unity of title, the unity of time, and 
the unity of possession.” ® 


In other words, joint tenants have one and the same interest accruing at one 
and the same time, and held by one and the same undivided possession.” 
Except as dispensed with by statute, the common-law requisites are neces- 
sary today to create a joint tenancy. In Illinois, it is no longer necessary that 
the joint tenants acquire their title by one and the same conveyance at one 
and the same time.® 


*See Young, Tax Incidents of Joint Ownership, supra p. 972. 

52 AMERICAN LAW oF Property § 6.1 (Casner ed. 1952). See also Coxe, Com- 
MENTARY ON LITTLETON, Tuirp Book, §§ 277-91 (1628). 

62 BLACKSTONE, COMMENTARIES 180. 

7 CHALLIS, REAL Property 367 (3d ed. Sweet 1911). 

8 “Whenever a grant or conveyance of lands . . . shall be made where the instru- 
ment of grant or conveyance declares that the estate created be not in tenancy in 
common but... in joint tenancy, the estate so created shall be an estate with right of 
survivorship notwithstanding the fact that the grantor is or the grantors are also named 
as a grantee or as grantees in said instrument of grant or conveyance. Said estate . 
so created, shall have all of the effects of a common law joint tenancy estate.” Iti. REv. 
Stat. c. 76, § 1b (1959). 
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At common law, any conveyance such as a deed to two or more parties 
in the alternative or conjunctive created an estate in joint tenancy. This is 
no longer the rule in most jurisdictions due to the fact that this type of 
ownership does not conform to the general policy prevailing in most states 
as to property rights and the devolution of property by will and intestate 
succession. Consequently, the joint tenancy form of ownership is no longer 
recognized unless deliberately selected as a means of holding title by use of 
the requisite statutory language.® 


EXAMINATION OF THE DOCUMENTS 


From the standpoint of the planning of an estate, the most important 
characteristic to the lawyer of the assets held by the client in joint tenancy 
is that the client will have no power to control the disposition of such assets 
by his will.?° It is this feature of the joint tenancy form of ownership which 
makes it so very important that the lawyer in planning the estate of his 
client examine all of the documents evidencing the title to his client’s hold- 
ings. He must determine the status of the titles and sever some, or all, of the 
joint estates in the property whose disposition the client desires to control 
by his will, or as the lawyer deems necessary in order to create an effective 
estate plan.1! The personal examination of the documents by the lawyer 
cannot be stressed enough. Mere reliance upon the client’s statements in 
conference as to the status of the titles has all too often had disastrous 
results in the estate plan finally drafted. The average layman will have a 
fairly accurate idea as to his total net worth, but more often than not this 
includes assets held in joint tenancy with his spouse or children, or assets 
held exclusively in the names of either his spouse or children. In other cases, 
while counsel finds the layman to be aware of the form of ownership, he 
believes that the joint tenancy assets are governed by his will and subject 
to the control of his executor. As is readily apparent, the best-drawn will 
in the world is as poor as the worst unless it governs the appropriate assets 
of the client. Such a will is the wasted effort of a scrivener who did not 
take the time to examine all the pertinent documents and the law of the 
jurisdiction. 

SURVIVORSHIP RIGHTs IN SPECIFIC KINDS OF PROPERTY 


Where some of the client’s assets are held in joint tenancy probably the 
most difficult task of counsel in the planning of an estate is to determine 
whether the client has in fact created valid joint tenancies with rights of 


® See, e.g., Int. Rev. Stat. c. 76, §§ 1, 2.1 (1959). 
10 Coxe, COMMENTARY ON LITTLETON, THIRD Book, § 287 (1628). 


11 Property acquired by a surviving joint tenant, however, will pass by a will exe- 
cuted prior thereto. Eckardt y. Osborne, 338 Ill. 611, 170 N.E. 774 (1930). 
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survivorship.!2 Most jurisdictions have by statute abolished joint tenancies 
in all types of property except where the intent to create such an estate is 
expressed in a written instrument.'* With few exceptions, however, mere 
compliance with the statute does not insure that the client has in fact created 
an interest in his donee tenant which will survive the donor’s death.'* This 
is because the courts, in spite of comparatively clear and uniform statutory 
language, have analyzed the joint tenancy form of ownership in different 
types of property by a number of contrasting legal theories, each particular 
theory achieving a different result.!5 Consequently, before the lawyer can 
safely advise his client as to whether survivorship rights exist as to any 
specific article of the jointly-owned property and as to whether the joint 
estate should be severed, the lawyer must examine the pertinent decisional 
law of the jurisdiction. Thus, it is necessary to consider separately some of 
the more common forms of the jointly-owned property which the lawyer 
is likely to encounter in the planning of an estate: (a) real estate, con- 
sidered first only because of its chronological significance; (b) mortgages 
and land contracts; (c) corporate stocks; (d) government bonds; (e) joint 
and survivorship bank accounts; (f) safety deposit boxes; and (g) other 
types of personalty. 


Real Estate 


The most ancient form of the common-law estate of joint tenancy is the 
joint tenancy in land.!* Most states now provide by statute, as does Illinois, 
that, “No estate in joint tenancy in any lands, tenements or hereditaments, or 
in any parts thereof ... shall be held or claimed under any grant, devise or 
conveyance... unless the premises therein mentioned shall expressly be de- 
clared to pass not in tenancy in common but in joint tenancy.” 17 Unlike 
similar conveyances of personal property, strict adherence to the statutory 
language in the deed conveying the real estate will insure the transferor 
that he has created a valid joint tenancy with rights of survivorship. Even 
though the joint tenancy in land is comparatively simple to create, it possesses 
many technical and unique characteristics which may prove troublesome to 
the lawyer in the planning of an estate. 

One of the traditional concepts of joint tenancy is that all the tenants 


12 See, e.g., ILL. Rev. StaT. c. 76, § 2 (1959); compare with In re Estate of Schneider, 
6 Ill. 2d 180, 127 N.E.2d 445 (1955). 

18 F.g., Int. Rev. Stat. c. 76, § 2 (1959). 

14 See, e.g., Inu. Rev. Stat. c. 76, § 2 (1959). Compare this statute with the joint 
and survivorship bank account cases of this jurisdiction. 

15 Property law: Tacoma Sav. & Loan Ass’n v. Nadham, 14 Wash. 2d 576, 128 
P.2d 982 (1942); law of contracts: Castle v. Wightman, 303 Mass. 74, 20 N.E.2d 436 
(1939); law of gifts: Im re Estate of Schneider, supra note 12; law of trusts: Korn- 
mann v. Safe Deposit & Trust Co., 180 Md. 270, 23 A.2d 692 (1942). 

16 Coxe, COMMENTARY ON LITTLETON, THIRD Book, §§ 277-91 (1628). 

1TTpy, Rev. Stat. c. 76, § 1 (1959). 
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have but one estate in the land and are treated as tenants of the whole for 
purposes of tenure and survivorship. Yet each is regarded as having an 
undivided share for purposes of alienation and forfeiture.’® It is this latter 
proposition that has proven costly to land owners in many situations. Con- 
sequently, once the attorney has assured himself that his client has created 
valid joint tenancies in his real estate by use of the necessary statutory 
language, it is his duty to inform the client that such language does not 
guarantee a right of survivorship, a misapprehension under which many 
laymen labor.!® A voluntary or involuntary act of either joint tenant 
which destroys any of the four unities operates as a severance of the joint 
tenancy and extinguishes the right of survivorship.2° If after being so 
informed the client still believes his trust and confidence in the donee are 
well founded, any trouble that may later develop will have been of his own 
making and not that of his lawyer. One less certain in his convictions, how- 
ever, may request that counsel draft the instruments evidencing title to his 
real estate in such a manner that survivorship rights will be guaranteed on 
the death of either party. Several methods to accomplish this purpose are 
presently in use in a majority of jurisdictions. 

The most obvious method of creating an indestructible right of sur- 
vivorship in the parties is by the use of joint life estates with alternative 
contingent remainders in the fee to the survivor. Such a method of con- 
veyance was first recognized in Illinois in the case of Mittel v. Karl.2 There 
a husband made an abortive attempt to create a joint tenancy in his wife 
and himself. The court held that the language, “to John Mittel and Mary 
Mittel and the survivor of them, in his or her own right,” was sufficient 
to create a tenancy in common for the joint lives of the named parties with 
a contingent remainder to the survivor thereof. Even though an indestruct- 
ible right of survivorship is created by this type of conveyance, it has the 
obvious disadvantage that the interest of either of the parties during their 
joint lifetimes is not as commercially marketable as the interest of a joint 
tenant in the fee.?!_ This factor alone has prevented wide acceptance of 
this manner of insuring survivorship in the fee. 


18 Welsh v. James, 408 Ill. 18, 95 N.E.2d 872 (1950). 

19 Tindall v. Yeats, 392 Ill. 502, 508, 64 N.E.2d 903, 906 (1946). 

20 Some of the acts of a joint tenant which will sever the joint tenancy and create 
a tenancy in common are: (1) a voluntary conveyance of his interest in the property, 
Klajbor v. Klajbor, 406 Ill. 513, 94 N.E.2d 502 (1950); (2) a mortgage by one of the 
parties, Hardin v. Wolf, 318 Ill. 48, 148 N.E. 868 (1925); (3) an agreement to sever 
between both joint tenants, Duncan v. Suhy, 378 IIl. 104, 37 N.E.2d 826 (1941); (4) a 
contract to convey by one joint tenant, Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 
258 (1953); (5) a sheriff's deed executed in accordance with a judgment, levy, and exe- 
cution sale of one of the joint tenant’s interest, Johnson v. Muntz, 364 Ill. 482, 4 N.E.2d 
826 (1936); (6) partition, Schuck v. Schuck, 413 Ill. 390, 108 N.E.2d 905 (1952). 

208 133 Ill. 65, 24 N.E. 553 (1890). 

21 Mann, Joint Tenancies and Tenancies in Common, 45 It. B.J. 459, 461 (1957). 
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Another method of protecting the right of survivorship in real estate 
is the land trust. It is a more popular means of holding real estate titles 
than as joint life estates with cross contingent remainders because no 
problem of conveyancing arises, and it is as commercially marketable as 
joint tenancy property. The land trust is created by two basic documents. 
The first is the deed in trust conveying the property to a trustee, usually 
corporate. The deed in trust is recorded and confers upon the trustee broad 
powers to convey and otherwise deal with the property, thus relieving third 
parties who deal with the trustee of the necessity of inquiring into the 
trustee’s authority. The second document is the trust agreement. Unlike the 
trust deed, it is not recorded and defines the rights of the beneficiaries 
among themselves. For present purposes, it would provide that the bene- 
ficial interest is in X and Y, during their joint lives, and upon the death of 
either, the entire beneficial interest shall vest in the survivor. An assign- 
ment by one of the beneficiaries without the consent of the other is not 
possible; one cannot unilaterally destroy the survivorship rights of the other. 
Thus, an indestructible right of survivorship is created. 

Despite its pitfalls, a joint tenancy of real estate is a valuable estate 
planning tool to the lawyer in many situations. Its use in any particular case, 
however, will largely depend upon such varied factors as the stability of 
the donee tenant, whether it be the client’s wife or some other party, the 
size of the estate in question, the degree of trust and confidence that the 
donor has in his donee, and finally, the highly technical nature of this 
common-law estate. This last point cannot be overstressed. The lawyer 
should never allow his client to rely upon the joint tenancy as a means of 
effecting a disposition of his real estate at death without first making clear 
to his client all of the various pitfalls of such an estate, and allowing him 
to make an informed and intelligent decision as to whether he wishes to 
use it as part of his estate plan. 


Land Contracts and Mortgages 


In most instances, counsel will find it difficult to advise his client as to 
whether rights of survivorship have been created in any particular item of 
personalty without first examining not only the statute, but also the relevant 
case law of the jurisdiction. The courts have in recent years developed 
distinct sets of rules of law applicable to the various types of personalty in 
which joint and survivorship rights may be created. These rules have little, 
if any, rationality or common characteristics in spite of identical statutory 
language applicable to almost all types of personalty. 

One area in which the courts have developed rules of law similar to 
those applicable to real estate is that of contracts to convey land where two 
persons are named as purchasers, not as tenants in common, but as joint 
tenants with the right of survivorship. In such a case, the courts hold that 
the contract to convey creates survivorship rights in such persons by analogy 
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to a deed of conveyance.2? On principle, however, it appears that the 
surviving purchaser, and not the estate of the decedent, should be liable for 
all of the unpaid balance of the purchase price at the date of the deceased 
purchaser’s death.?8 

A similar result is reached in most jursdictions where one of the vendors 
to an executory contract for the sale of joint tenancy real estate dies, if all 
the tenants have joined in the contract to convey. Most courts hold that 
the making of such a contract does not sever the joint tenancy and the 
survivor is entitled to the entire unpaid purchase price.24 A few courts 
have reached a contrary result based upon the doctrine of equitable con- 
version 5 and on the “theory of the four unities.” 26 If the entire purchase 
price is paid before the death of either vendor, however, no survivorship 
rights attach to the proceeds.?7 The proceeds of the executed contract of 
sale are divided equally between the representative of the deceased vendor 
and the surviving tenants. Any other conclusion would create undesirable 
practical problems. The real reason for such a result, however, is that the 
proceeds of an unexecuted contract are subject to the same rules as any 
other personalty and before they can be the subject of a valid joint tenancy 
there must be an agreement in writing expressing an intent to create a joint 
tenancy with rights of survivorship.”8 

In the planning of a client’s estate, the lawyer occasionally may find 
listed among the assets a mortgage in the name of the client and another, 
as obligees, not as tenants in common but as joint tenants, with the right of 
survivorship. Even though the question of the right of the surviving obligee 
to the proceeds of the mortgage has not as yet been litigated, it appears 
safe to predict that survivorship rights would ensue upon the death of one 
of the parties to such mortgage by analogy to the cases of joint bank 
accounts providing for survivorship. Once the lawyer has determined that 
the mortgage contains the requisite statutory language, the question of 
survivorship rights to the proceeds will depend upon whether or not the 
deceased donor obligee possessed the requisite intent at the time the mortgage 


22 Compare Wahl v. Fairbanks, 405 Ill. 290, 90 N.E.2d 735 (1950). 

28 See Ratte v. Ratte, 260 Mass. 165, 156 N.E. 870 (1927); compare Cunningham v. 
Cunningham, 158 Md. 372, 148 Atl. 444 (1930). 

24 See, e.g., In re Kessler, 217 Cal. 32, 17 P.2d 117 (1932); Watson v. Watson, 
5 Ill. 2d 526, 126 N.E.2d 220 (1955); In re Estate of Jogminas, 246 Ill. App. 518 (1st Dist. 
1927); Detroit & Sec. Trust Co. v. Kramer, 247 Mich. 468, 226 N.W. 234 (1929); In re 
DeWitt’s Will, 202 Misc. 167, 114 N.Y.S.2d 81 (Surr. Ct. 1952). 

25 See, e.g., In re Estate of Baker, 247 Iowa 1380, 78 N.W.2d 863 (1956); 1958 U. 
Int. LF. 658. 

26 See, e.g., Buford v. Dahlke, 158 Neb. 39, 62 N.W.2d 252 (1954). 

27 Illinois Pub. Aid Comm’n v. Stille, 14 Ill. 2d 344, 153 N.E.2d 59 (1958). Contra, 
Fish v. Security-First Nat'l Bank, 31 Cal. 2d 378, 189 P.2d 10 (1948). 

28 Illinois Pub. Aid Comm’n v. Stille, supra note 27. . 
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was executed.” Such an intent is most likely to be found present where 
the mortgage is payable to a husband and wife, or where the mortgage is 
a purchase money mortgage on property originally owned by the obligees 
as joint tenants. 


Corporate Stock 


At common law, joint tenancies of corporate stock were favored the 
same as joint tenancies in other kinds of property.8° When corporate stock 
was registered in the names of two or more persons with nothing in the 
inscription to indicate whether they held as joint tenants or as tenants in 
common there was a presumption in favor of a joint tenancy.*! Today, the 
law favors the tenancy in common; and in order to create a joint tenancy 
with the right of survivorship in corporate stock it is necessary in most 
jurisdictions to express clearly such an intent by use of the requisite stat- 
utory language on the face of the certificate. 

Most courts have adopted the property theory of joint tenancy as 
applicable to stock,8? while some hold that the contract theory is applicable.** 
In those states which recognize the joint tenancy of corporate stock on the 
property theory, the four unities are necessary requisites to the creation of 
a valid joint tenancy.** Thus, an individual who owns stock in his own 
name cannot create a joint tenancy in himself and another without first 
transferring the stock to a “straw man.” Otherwise, the unities of title and 
time are lacking and a tenancy in common results.** Some jurisdictions have 
avoided this hypertechnical carry-over of the common-law requisites of the 
joint tenancy by simply holding that the transfer agent essentially occupies 
the position of a “straw man.” 8@ Others, like Illinois, have abolished the 
need for the “straw man” by statute.37 Another requisite of the property 
theory is that delivery is necessary.3* Mere issuance of the certificates in 
the names of the two parties as joint tenants, however, normally constitutes 
a sufficient delivery to meet this requirement. 

Most statutes require that the intent to create the joint tenancy be 
clearly expressed in an instrument in writing.®® Fortunately for the lawyer, 


29 See CHALLIS, REAL Property 369 (3d ed. Sweet 1911). 

80 Ferrell v. Holland, 205 Ark. 523, 169 S.W.2d 643 (1943). 

81 Overheiser v. Lackey, 207 N.Y. 229, 100 NE. 738 (1913). 

532 See, e.g., Zander v. Holly, 1 Wis. 2d 300, 84 N.W.2d 87 (1957). 

33 State Bank & Trust Co. v. Nolan, 103 Conn. 308, 130 Atl. 483 (1925). 
34 Hood v. Commonwealth Trust & Sav. Bank, 376 Ill. 413, 34 N.E.2d 414 (1941). 
85 Strout v. Burgess, 144 Me. 263, 68 A.2d 241 (1949). 

86 Fisenhardt v. Lowell, 105 Colo. 417, 98 P.2d 1001 (1940). 

37 IuL. Rev. Stat. c. 76, § 2.1 (1959). 

88See Murray v. Gadsden, 197 F.2d 194 (D.C. Cir. 1952). 

59 See, ¢.g., Int. Rev. Stat. c, 76, § 2 (1959), 
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he will find that whether the client has used language in the certificate of stock 
which sufficiently expresses the intent of the donor to create a joint tenancy 
seldom poses a problem. This is because the transfer agents issuing stocks 
listed on the exchanges are careful to require a full expression of intention 
in the certificate evidencing the stock. Otherwise, in a future transfer of 
the stock, the transfer agent would have to decide at its peril the nature of 
the tenancy. Thus, the rules of the New York Stock Exchange require 
registration to be in one of the following forms: (1) “x or y, as joint ten- 
ants, with right of survivorship, and not as tenants in common”; or (2) “x 
or y, as tenants in common.” Registration in the alternative is not per- 
mitted.*! As to unlisted stocks, it is clear that most jurisdictions require 
that the intent to create a joint tenancy be set out specifically in the cer- 
tificates, permitting little, if any, deviation from the rules of the New York 
Stock Exchange. 

As a part of the planning of an estate where part of the assets constitute 
stock held in joint tenancy, it is important that counsel advise the client 
of some of the hazards of owning stock in such a manner. Most donor 
tenants labor under the misapprehension that they remain the owner of 
the whole until their deaths. On the contrary, basically the same rules apply 
as in a joint tenancy of realty; and the donee tenant can petition for a 
partition, transfer his one-half interest in the stock to a third party, creating 
a tenancy in common as to the whole, and is entitled to one-half of the 
income therefrom while both are alive.*? 


Government Bonds 


Some of the most frequently recurring assets in estates today in this 
country are United States savings bonds. However, the lawyer rarely finds 
on examination of the certificates that his client owns the bonds outright 
in his name alone, but rather that he owns them jointly with another. In 
comparison to joint ownership in other forms of property, such ownership 
in United States government bonds is unique. Consequently, it is important 
that counsel familiarize himself with the federal regulations governing this 
subject.** 

These regulations allow co-ownership in the names of two, but not 
more than two, persons.‘* Registration may be either in the conjunctive or 
alternative. If the registration is in the conjunctive, a tenancy in common 
is created. If the registration is in the alternative, rights somewhat com- 
parable to the survivorship rights of a joint tenant are created. 


40 Curisty & McLEoNn, THE TRANSFER OF Stock §§ 75, 220 (2d ed. 1940). 
41.N.Y. Stock Exchange Rules 7, 156. 

42 Curisty & McLEON, op. cit. supra note 40, at § 220. 

4831 C.F.R. §§ 315-315.94 (1959). 

Id. § 315.7. 
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While both co-owners of bonds registered in the alternative are alive, 
either may present them with a request for payment on his signature alone.*® 
If one of the co-owners dies without either having presented and surrendered 
the bonds for payment or authorized reissue, the survivor is recognized as 
the sole and absolute owner of the bonds, both under federal regulation 
and state decision.*® Payment or reissue will then be made to the surviving 
co-owner as though the bonds were registered in his name alone. Thus, it 
is possible for one person to purchase United States bonds, register them in 
the alternative, and remain in control all during his lifetime without in any 
way affecting the right of survivorship in his donee co-owner at the time 
of his death. 

It is readily apparent that the alternative form of ownership of govern- 
ment bonds does not meet the traditional requisites of joint tenancy prop- 
erty.*7 On the contrary, it has been argued in many courts that such a 
form of ownership is testamentary and therefore invalid for failure to 
comply with the Statute of Wills.*® The vast majority of courts have held 
to the contrary on one or more of several grounds. The principal basis for 
the decisions of the courts is that the solution of the problem as to the prop- 
erty rights of the surviving co-owner is not one of gift but of contract; 
and the Treasury regulations, having the force and effect of federal law, 
are a part of the bond as a contract between the purchaser and the federal 
government and are determinative of the property rights of the parties to 
the bonds.*® Other courts have concluded that federal law is supreme and 
local rules of property law must give way; while a minority of courts 
have enforced the survivorship rights of the co-owner on the basis of a 
third party beneficiary contract.5! Regardless of the theory used, all states 
except one now recognize rights of survivorship in the co-owner at the 
death of the purchaser, even though the latter retained rights during his 
lifetime similar to those powers of an individual owner.®? 


45 Id. § 315.60. 

46 Jd. § 315.61; Hinson v. Plowden, 91 F. Supp. 836 (W.DS.C. 1950); Conrad 
v. Conrad, 66 Cal. App. 2d 280, 152 P.2d 221 (1944); In re Estate of Murray, 236 Iowa 
807, 20 N.W.2d 49 (1945); Lemon v. Foulston, 169 Kan. 372, 219 P.2d 388 (1950). 

47 See In re Estate of DiSanto, 142 Ohio St. 223, 51 N.E.2d 639 (1943). 

48 See, e.g., Ervin v. Conn, 225 N.C. 267, 34 S.E.2d 402 (1945); compare Decker v. 
Fowler, 199 Wash. 549, 92 P.2d 254 (1939). 

#9 Anderson v. Benson, 117 F. Supp. 765 (D. Neb. 1953); Hill v. Havens, 242 
Iowa 920, 48 N.W.2d 870 (1951); Hart v. Hart, 194 Misc. 162, 81 N.Y.S.2d 764 (Sup. Ct. 
1948); Gladieux v. Parney, 93 Ohio App. 117, 106 N.E.2d 317 (1951). 

50 Chambless v. Black, 250 Ala. 604, 35 So. 2d 348 (1948); Knight v. Wingate, 205 
Ga. 133, 52 S.E.2d 604 (1949). 

51 Chase v. Leiter, 96 Cal. App. 2d 439, 215 P.2d 756 (1950); Stephens v. First Nat'l 
Bank, 65 Nev. 352, 196 P.2d 756 (1948). 

52 In Louisiana, the courts hold that even though the bonds are payable in accord- 
ance with the federal regulations under which they are issued, the surviving co-owner 
is indebted to the estate for the decedent’s proportionate share. Succession of Gladney, 
223 La. 949, 67 So. 2d 547 (1953). 
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The Joint and Survivorship Bank Account 


The form of joint ownership in personalty which has gained most in 
popularity in recent years is the joint and survivorship bank account. Its 
increasing popularity, however, cannot be accredited to any certainty of 
result in a contest over survivorship rights at the death of the donor de- 
positor. Justice Schaefer of the Illinois Supreme Court indicated this when 
he said that the familiar joint bank account has had an uneasy history in the 
courts of this state.53 This is because the courts have at different times during 
their history recognized at least four theories in determining the necessary 
requisites and the effect of the creation of the joint and survivorship bank 
account.*4 

The majority of American jurisdictions apply the law of gifts to the 
joint and survivorship account,® while a minority apply contract principles.** 
It is clear that the particular theory adopted by a court materially affects the 
outcome of a contest over ownership of the funds between the donee sur- 
vivor and the depositor’s estate. In spite of the rather positive language 
employed in the written agreement signed by both parties when the account 
is created providing “as joint tenants, with the right of survivorship and 
not as tenants in common,” parol evidence is admitted under the law of 
gifts to explain the deceased depositor’s intent in creating the joint account.*? 
Under the law of contracts the deposit agreement is considered as con- 
clusive evidence of the depositor’s rights in the absence of fraud, duress, or 
mistake.5§ 

Prior to 1955, the Illinois courts consistently applied contract principles 
to joint and survivor bank accounts.5® However, in In re Estate of Schneider 
the Illinois Supreme Court overruled its former position and adopted the 
gift theory, allowing oral testimony in evidence to contradict the written 


53 In re Estate of Schneider, 6 Ill. 2d 180, 183, 127 N.E.2d 445, 447 (1955). 

54For analysis of the contrasting legal theories which have been applied to the 
joint and survivorship bank accounts, see Kepner, Five More Years of the Joint Bank 
Account Muddle, 26 U. Cut. L. Rev. 376 (1959); Comment, 1957 U. Inu. LF. 655; 
Comment, 23 U. Cut. L. Rev. 289 (1956). 

55 See, e.g.. Murray v. Gadsden, 197 F.2d 194 (D.C. Cir. 1952). 

56 See, e.g., Castle v. Wightman, 303 Mass. 74, 20 N.E.2d 436 (1939). 

57Imirie v. Imirie, 246 F.2d 652 (D.C. Cir. 1957). Contra, Commerce Trust Co. 
v. Watts, 360 Mo. 971, 231 S.W.2d 817 (1950), where the court refused to admit parol 
evidence to vary the terms of the agreement, even though the law of gifts was applied 
to the joint account. 

58 Im re Estate of Harvey v. Huffer, 125 Ind. App. 478, 126 N.E.2d 784 (1955); 
Malone v. Sullivan, 136 Kan. 193, 14 P.2d 647 (1932). 

59 In re Estate of Wilson, 404 Ill. 207, 88 N.E.2d 662 (1949); Reder v. Reder, 312 
Ill. 209, 143 N.E. 418 (1924); Illinois Trust & Sav. Bank v. Van Vlack, 310 Ill. 185, 
141 N.E. 546 (1923); Erwin v. Felter, 283 Ill. 36, 119 N.E. 926 (1918); Cuilini v. 
Northern Trust Co. 335 Ill. App. 86, 80 N.E.2d 275 (1st Dist. 1948); In re Estate of 
Mcllrath, 276 Ill. App. 408 (4th Dist. 1934). 
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deposit agreement. The court’s principal objection to accepting the deposit 
agreement as conclusive evidence of the donor depositor’s intent appeared 
to be a preconceived notion that the decedent did not understand, and 
therefore did not intend, the legal effect of the words “as joint tenants with 
the right of survivorship.” Thus, the donee survivor may be unjustly en- 
riched where the deceased depositor had intended to create an agency only. 
On the other hand, once parol evidence is admitted, ostensibly to protect 
such a depositor, it is clear that the courts are sacrificing certainty in an 
area of law where it is highly desirable. 

In Illinois, as in most jurisdictions, it appears clear that the only advice 
a lawyer can safely give his client in regard to his joint and survivorship 
bank accounts is that in the light of the present state of the law, there is no 
manner in which the donor depositor can guarantee survivorship rights in 
the donee of his joint accounts. As the degree of kinship of the donee 
survivor to the deceased depositor decreases, the more probable it becomes 
that the joint account will be the subject of litigation in which the donee 
survivor will have the burden of proving the depositor’s donative intent.* 


Joint Safety Deposit Boxes 


Today, a considerable amount of a client’s wealth may be represented 
by personal property of a kind particularly adaptable to storage in the safety 
deposit box facilities of his bank or other savings institution. In the course 
of the interviews with the client, counsel may encounter a hostile attitude 
when he asks the client to disclose the contents of his safety deposit box. 
This attitude usually results from the client’s belief that the rental agree- 
ment signed by him at the time he leased the box will control the devolution 
of the assets its contains. On the contrary, the existence of the leasing 
agreement purporting to create a joint tenancy in the contents of a safety 
deposit box has generated a problem which has been litigated in most 
American jurisdictions with a considerable lack of unanimity in the holdings 
pronounced by the various courts. 

It is true that some courts hold that the leasing of a safety deposit box 
under a joint tenancy form of rental agreement does establish joint and 
survivorship rights in the contents of such box. The courts so holding base 
their decision on the theory that the lease discloses an intention on the part 
of the lessees to establish the joint tenancy relationship.® 

The great majority of jurisdictions, however, hold that the presence 
of a joint tenancy form of rental agreement indicates nothing as to the 
ownership of the contents of the box, for the only inference to be drawn 


60 6 Ill. 2d 180, 127 N.E.2d 445 (1955). 

61 See Russell & Prather, Legal Aspects of Savings Accounts, 19 U.S. Sav. & Loan 
Leacue Lecat Butt. 1 (1953). 

82 See, e.g., Estate of Dean, 68 Cal. App. 2d 86, 155 P.2d 901 (1945); Lilly v. Schmock, 
297 Mich. 513, 298 N.W. 116 (1941). 
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from such a form of rental agreement is that the parties intended to qualify 
each of the lessees for access to the box and no more.®* Such language 
merely protects the lessor against possible claims arising out of an un- 
authorized withdrawal of the contents of the box by one of the lessees, and 
no survivorship rights are created in the contents of the box.** Thus, it 
appears that in I]linois and most other jurisdictions the only manner in which 
a valid joint tenancy in the contents of a safety deposit box can be created 
is by a separate instrument in writing as to each item of personalty con- 
tained in the box, expressing the requisite intent to create a joint tenancy 
with the right of survivorship as to that specific item of property. If there 
are no such writings in existence as to each item of personalty, it is neces- 
sary that the lawyer advise his client that as to such property a will is 
required, for in the absence of a will, the property passes under the state 
law of descent and distribution. 


Other Items of Personalty 


It should be kept in mind by counsel in the planning of the client’s 
estate that few people, if any, ever succeed in owning all of their assets in 
joint tenancy. This is primarily due to the fact that ownership of tangible 
personal property, such as household furnishings, automobiles, machinery, 
livestock, and harvested grain, is left uncertain by the owners themselves. 

As in the case of other forms of personalty, the only manner in which 
the client can create joint and survivorship rights with respect to such prop- 
erty is by an instrument in writing which expresses the requisite intent to 
create a joint tenancy.® This writing must specifically describe the prop- 
erty in which survivorship rights are intended to be created, and if the 
property is currency or money, the cases require that the amount be specified 
in the written agreement at the time title passes to the parties in joint 
tenancy.®* Since few clients ever create valid joint tenancies in such items of 
personalty, it is obvious that some type of probate proceedings will be neces- 
sary in order to dispose of such property at the client’s death. 


SEVERANCE AND SOME SUBSTITUTES 


After the lawyer has satisfied himself that his client has in fact created 
a number of valid joint tenancies with rights of survivorship, it is necessary 
to confer further with the client and, if possible, the other members of 
the family group. In this manner, he is most likely to prepare an estate 
plan which not only provides for a disposition of the client’s assets at his 


63 See, e.g., Mercantile Safe Deposit Co. v. Huntington, 89 Hun 465, 35 N.Y. Supp. 
390 (1895). 


4 In re Estate of Wilson, supra note 59. 
65 Itt. Rev. Stat. c. 76, § 2 (1959). 
66 Cases cited note 58 supra. 








WINTER] ESTATE PLANNING 1035 


death in the manner desired but which will also provide for the unusual 
circumstances and situations which may exist within the client’s family and 
of which the client himself may not even be fully aware. It is at these latter 
conferences that the lawyer often makes his decision to advise that a sever- 
ance of one or more of the joint tenancy holdings of his client be effected. 
At times, the decision is based wholly upon the facts and circumstances 
revealed in these personal, interview-type conferences. 

For instance, if a husband owns property in joint tenancy with his 
wife and he should die first, which is more often than not the case, the 
burden of management will fall upon the wife. The interviews may reveal 
spendthrift tendencies in the wife and the lack of sufficient business ability 
to manage the property to the best interests of the family. In such a case, 
it is desirable to have the wife convey all of her interest in the property to 
her husband, who should then make an adequate disposition of the property 
by a will which provides for the management of the property to be entrusted 
to a competent trustee. 

In other instances, one or more of the tenancies must be severed in 
order to channel the taxation of the income from the property to someone 
other than the surviving tenant, usually a spouse. This may prove highly 
beneficial to other members of the family where the surviving spouse has 
an independent source of income which already has placed her in a rela- 
tively high income tax bracket. By allowing the husband to dispose of the 
whole of the property by his will, a disposition can be accomplished which 
will divide the property and the income therefrom between the surviving 
spouse and the children in such a manner that the income will be placed in 
lower brackets for the purposes of income taxation.®? 

Sole ownership in the survivor may prove highly undesirable in certain 
situations. Thus, if spouses hold their property in joint tenancy and they 
have no common descendants, at the husband’s death the wife has control 
over the eventual disposition of the whole of the property. In most in- 
stances, she will dispose of the property to members of her own family line, 
cutting out completely the members of the husband’s family. The harsh- 
ness of such a result may be alleviated by the termination of one or more 
of the tenancies during the lives of the parties and allowing each to make 
an adequate disposition of his own share by will. 

One of the major problems in estate planning is securing sufficient 
liquidity at death to pay creditors, death taxes, and administration expenses 
without sacrificing valuable frozen assets. This problem is intensified when 
the bulk of the liquid assets are held in joint tenancy, which the survivor 
sometimes refuses to make available to the estate. If it is likely that such 


87 Consider the use of the spray or sprinkle trust as a method of minimizing income 
taxes as well as providing the needed flexibility in most estate plans. See Fleming, 
Estate Planning, 41 Int. B.J. 184 (1953). 
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a situation may arise, then a severance of one or more of the joint tenancies 
covering the liquid assets, such as joint bank accounts and government 
bonds, is highly desirable.** 

Once counsel has determined that it is in the best interest of the 
client, his estate, and his family that one or more of the joint estates be 
severed, the lawyer is faced with the various and sundry problems which 
often arise in any attempt to break a joint tenancy. First he has the prob- 
lem of convincing the client and his donee tenant of the importance and 
need for the severance. Many times, the lawyer is confronted with a 
hostile donee who is opposed to a severance on the ground that such a 
course of action indicates a lack of faith in his business ability, or secondly, 
and which is more often the case, indicates a lack of love and trust by the 
client in his spouse. Consequently, where counsel has a premonition that 
such a situation may arise and where the severance is necessary primarily 
to insure liquidity of the client’s estate at his death or for purposes of 
channeling the taxation of part of the income of the client’s assets to someone 
other than the surviving tenant, it is desirable that the lawyer sever those 
joint tenancies which require a minimum of cooperation and understanding 
by the donee tenant. 

Such a result normally can be accomplished by a severance of one or 
more of the joint estates in the client’s bank accounts or savings bonds. The 
joint and survivorship bank account can be severed during the joint lives 
of the tenants by either party withdrawing all the funds in the account and 
converting them to his own use.® A similar result can be accomplished 
with United States government bonds registered in the alternative. By 
federal regulation, either party may present the bonds on his signature alone 
for payment or reissue in his own name.” 

In the case of real estate and most other forms of personalty held in 
joint tenancy, however, severance presents more of a problem. Here, the 
joint tenancy may be terminated in one of two ways. Either tenant can 
convey his undivided interest in the property to the other party, or either 
or all of the parties may convey their undivided interest in the whole to a 
“straw man” who conveys the property back to the party, or parties, as ten- 
ants in common.” In order to avoid referring to other instruments to deter- 
mine the nature of the new ownership, and for clarity and understanding by 


68 Joint bank accounts: Illinois Trust & Sav. Bank v. Van Vlack, 310 Ill. 185, 141 
NE. 546 (1923); government bonds: 31 C.F.R. § 315.60 (1959). 

6° The written instrument itself usually gives either individual the power to with- 
draw all of the funds in the deposit during their joint lifetimes. See, e.g., Illinois Trust 
& Sav. Bank v. Van Vlack, supra note 68. 

731 CFR. § 315.60 (1959). 

™ Examples of the termination of a joint tenancy by the creation of a tenancy in 
common are Partridge v. Berliner, 325 Ill. 253, 156 N.E. 352 (1927); Szymezak v. 
Szymcezak, 306 Ill. 541, 138 N.E. 218 (1923). 
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clients, it is usually desirable for all the joint tenants to convey the joint 
tenancy property to a third person, who in turn reconveys to them as 
tenants in common in the same proportions. Transformation into a tenancy 
in common is the method generally employed, because the severance can 
be accomplished in most cases with little, if any, gift tax consequences,” 
and no estate tax consequences, if in the same proportions, even if imme- 
diately prior to death.” 

It is true that severance of the joint estates is not the only manner in 
which the client can defeat the rights of the surviving donee tenant to the 
whole of the property at the client’s death. Several alternative methods are 
available—none of which, however, appears to be a satisfactory substitute 
for severance. 

Such a result may be accomplished through the application of the 
doctrine of equitable election.”* If the will of the deceased joint tenant gives 
joint tenancy property to another party and it also gives other property 
to the surviving joint tenant who accepts the devise or bequest in his favor, 
the surviving joint tenant may be considered to have elected to accept the 
latter property, and be precluded from taking the joint tenancy property 
by survivorship. The law does not permit a beneficiary in a will to accept 
that which benefits him and reject that which operates to his prejudice." 
However, this doctrine is scarcely an estate planning tool to be used as a 
means of controlling the disposition of joint tenancy property, since complex 
problems of the testator’s intent arise which may lead to costly litigation. 
More often than not, it is resorted to in those cases where the testator has 
failed to disclose fully all of the facts to his lawyer. 

Another method of controlling by will the disposition of joint tenancy 
property is the joint will.7* It is essential that all the tenants join in the 
execution of the will pursuant to a contract not to revoke.”7 Except in very 
limited circumstances,’® however, the joint will is not a satisfactory device 
to control the disposition of the joint tenancy property. There are many 
tax and legal problems with regard to such wills.7® Secondly, and more 


12 See Young, Tax Incidents of Joint Ownership, supra p. 972. 

78 Td. at 1014. 

4 In re Will of Schaech, 252 Wis. 299, 31 N.W.2d 614 (1948); see also Oglesby v. 
Springfield Marine Bank, 395 Ill. 37, 69 N.E.2d 269 (1946). 

™ Tbid. 

7 A joint will has been defined as the will of two or more persons jointly exe- 
cuted by them, which at the death of one may be probated as his will, and again pro- 
bated at the death of the other as the will of the latter. See Owen, Joint and Mutual 
Wills, 42 Int. B.J. 684 (1954). 

7 Thus, there is presented the problem of contractual evidence and enforcement. 
See Curry v. Cotton, 356 Ill. 538, 191 N.E. 307 (1934). 

78 Consider the cases of the elderiy spinsters or a childless aged couple in which the 
parties do not trust one another. 

7 See, e.g., Frazier v. Patterson, 243 Ill. 80, 90 N.E. 216 (1909); Klussman v. 
Wessling, 238 Ill. 568, 87 N.E. 544 (1909). 
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important, the joint will results in problems similar to those of the joint 
tenancy property itself, for its use also forfeits the flexibility the client 
enjoys under ordinary testamentary dispositions, whereby presently unfore- 
seeable conditions may be met by a new will, codicil, or the discretion of 
a trustee. 


THe WILL 


After the necessary severances of the jointly owned assets have been 
accomplished, counsel is now in a position to prepare the client’s will in 
such a manner that it will best suit the needs and requirements of the family 
group at the client’s death. It is axiomatic, of couse, that the will does not 
constitute the final step in the planning of any estate. As time passes, the 
will becomes the subject of frequent review and revision by the lawyer 
and his client in order to provide for subsequent developments within the 
family, such as the advent of children, death, incompetency, divorce, or 
an increase in the financial status of the client or some other member of 
his family group. Without this periodic review and modification, where 
necessary, the principal advantage of the will over the joint tenancy as an 
estate planning tool is lost, i.e., the joint tenancy is more of a permanent 
provision for the devolution of one’s property which is often difficult and 
sometimes a costly arrangement to change. 

Even though substantially all the client’s assets are held in joint tenancy 
and no severances are indicated for any of the reasons previously discussed, 
it should be remembered that it does not necessarily follow that the client 
has no need for a will. On the contrary, in such situations, the will proves 
a highly desirable, if not indispensable, part of the estate plan. Quite often, 
the client may own individually some assets not disclosed to counsel, or, 
more likely, thereafter acquired. Some of the more common examples of 
property owned outright are household furnishings, motor vehicles, live- 
stock and harvested crops, and uncashed traveler’s checks, all of which pass 
by intestacy in the absence of a will. 

Secondly, with the increased likelihood in this present age of both 
joint tenants being killed in a common disaster, it is imperative that the 
family estate plan provide for the disposition of jointly held property in 
the case of the death of both joint tenants in a common accident, or within 
a relatively short time thereafter. At most, simultaneous death statutes are 
limited in their application to those cases where there is no evidence of 
survivorship, and then they accomplish only a rough justice by splitting 
the joint property equally between the estates of the two joint tenants 
wiped out by the catastrophe.®° 


80 “Where there is no sufficient evidence that two joint tenants have died other- 
wise than simultaneously, the property so held shall be distributed one-half as if one 
had survived and one-half as if the other had survived... .” Int. Rev. Stat. c. 3, 
§ 192.3 (1959). 
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Thirdly, if minor children are involved it is important, as indicated by 
the Illinois Supreme Court,®! that both parents execute wills naming a testa- 
mentary guardian or guardians of the person and property of such minor 
children to avoid problems in the selection of a guardian in the case of the 
death of both parents. 

Finally, with the active likelihood of administration ever present in the 
case of any death, it is most helpful to the survivors for a decedent to have 
named an executor in whom trust and confidence is reposed and with the 
statutory requirement of sureties on the executor’s bond waived. At the 
time of bereavement, it is never a pleasant task for a widow or other close 
relative to have to secure two qualified personal sureties or, in the alterna- 
tive, a corporate surety, with the attendant expense of bond premium and 
perhaps with properly required joint control over the personal representa- 
tive’s bank account as a condition to the execution of the bond. In addition, 
a named executor avoids the more remote possibility of the necessity of 
using the services of the public administrator. 


CoNCLUSION 


In conclusion, it should be said that very little of this article has been 
devoted to the advantages of the joint tenancy simply because of a desire 
to dispel the prevailing impression existing among most laymen and some 
attorneys that the joint tenancy is a good way to own property and that 
there isn’t anything bad about it. Under a limited set of circumstances, the 
joint tenancy does offer an inducement to the estate planner in that on the 
death of one of the tenants, the survivor ordinarily acquires a good title to 
the whole of the property, subject only to death taxes, with a minimum of 
delay and expense of probate and administration. In Illinois, the survivor 
receives a commercially acceptable title to the entire property which he 
can convey or mortgage at once without waiting at least nine months for 
the claim and contest period to expire. This characteristic is significant, 
however, only where the client’s estate is small and the income, estate, and 
inheritance taxes are not a factor, and where the marital and family rela- 
tionship remains undisturbed. 

The estate of joint tenancy has rather properly been labeled by some 
as a poor man’s will. If the decedent’s taxable estate is unlikely to exceed, 
in the foreseeable future, his exemptions under both federal and state death 
taxes, and he is apt to die intestate, then joint tenancy adequately takes care 
of the situation. On the other hand, because of the highly technical nature 
of this common-law estate, with its varied and complicated pitfalls, it should 
never be used without the aid of competent counsel. Secondly, in this in- 
flationary era, when values expressed in terms of dollars are constantly 


81 Bozza v. First Nat'l Bank & Trust Co., 396 Ill. 569, 72 N.E.2d 51 (1947), and 
cases cited therein. 
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rising, while death tax exemptions remain static, the need to use the poor 
man’s will as an estate planning tool is constantly decreasing. This trend is 
also augmented by the growing awareness that a well-drawn will is more 
of a necessity than a luxury, if the growing impact of death taxes, even on 
estates of moderate size, is to be minimized. 
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JOINT TENANCIES AND WILLS 


The history of joint tenancies is a peculiar one. At common law the use of 
joint tenancies was favored to the extent that its creation was presumed in a 
grant or devise of property to two or more persons.! Today this presumption 
has been abolished, and the creation of this estate is subject to strict statutory 
requirements. However, the use of joint tenancies has remained popular both 
with laymen and lawyers, some of whom feel that it answers all of their principal 
estate planning problems. 

It is true, of course, that when fully understood and used with discretion, 
joint tenancies are a valuable tool in the arsenal of the estate planner. But the 
device is not an omnipotent cure-all! Failure to realize the problems which 
stem from attempts to use a joint tenancy may even result in a complete frustra- 
tion of intention. The joint tenancy may fail because of a defect in its attempted 
creation; the estate may be severed by the acts of one of the co-tenants; or 
both tenants may die in a common disaster. Because of these and similar prob- 
lems, it is apparent that some device is necessary to assure that property will pass 
to an intended recipient. The device which best fulfills this need is a will, used 
in conjunction with the joint tenancy. Moreover, since the use of a joint 
tenancy may bring about unfavorable tax consequences, the lure of tax savings 
may dictate the use of some other tool of estate planning. Here again it may be 
beneficial to use a will as the vehicle for transmission of the property. 

It is the purpose of this article to illustrate some of the problems which 
result from attempts to use joint tenancies, and to point out the need for a will, 
used as an alternative to or in conjunction with a joint tenancy, to solve these 
problems. 


ProBLEMS IN CREATION 


At common law a joint tenancy was created whenever the tenants held 
one estate in land under the four unities of time, title, interest, and possession.? 
At present, proof of these four unities remains a necessary condition to the 
creation and continuance of a joint tenancy,? except where changed by statute.* 

Under the Joint Rights and Obligations Act a joint tenancy is created if 
the property is conveyed to parties “not as tenants in common, but in joint 
tenancy.” 5 However, the courts have interpreted this statute as not to require 
the exclusive use of these words, but to allow the utilization of any language 
which clearly and explicitly indicates the intention to pass the property by jus 


1 FREEMAN, COTENANCY AND ParTiTION § 18 (2d ed. 1886). 

2 Klouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953) (dicta). 

3 [bid. 

* The present Illinois statute changes the common law in two respects. In addition 
to a showing of the four unities, the statute requires words of survivorship. Joint Rights 
and Obligations Act, ILL. Rev. Stat. c. 76, §§ 1, 2 (1959). However, the statute modifies 
the common law by permitting the creation of joint tenancies though the unities of time 
or title are lacking where a grantor of real estate or a transferor of personalty conveys 
or transfers property in joint tenancy notwithstanding the fact that the grantor or 
transferor is named as one of the grantees or transferees. This change only affects joint 
tenancies created after May 14, 1953. Int. Rev. Srat. c. 76, §§ 1(b), 2.1 (1959). 


5 Iii. Rev. Srat. c. 76, §§ 1, 2 (1959). 
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accrescendi—right of survivorship. Nevertheless, if clear language expressing 
this intent is not shown the presumption is that a tenancy in common, rather 
than a joint tenancy, has been created. 

The lack of either of these requirements could frustrate an owner’s intention 
as to transmission of property. It would seem that this consequence could be 
prevented by a provision in a will which specifies the intended recipient of the 
property involved in case the joint tenancy should fail. 


Realty 


The creation of a joint tenancy in realty presents few problems, as the 
statute can be easily complied with. But one problem which may arise is 
illustrated by Kane v. Johnson.” In that case, the plaintiff’s deceased wife and 
her first cousin had held property in joint tenancy. Since the plaintiff’s wife 
had furnished the consideration for the purchase of the property, the plaintiff 
sought to have it included in her estate. The court sustained the plaintiff’s 
position, holding that a resulting trust arose in favor of the wife the moment 
that the property was purchased. The fact that the deed purported to convey 
the property in joint tenancy with the right of survivorship was found not to 
prevent the application of equitable principles which control the establishment 
of a resulting trust.® 

The effect of this case may eliminate intended survivorship rights and 
clearly points out the need for a will to insure that the property will pass to 
the surviving party. 


Personalty 


The creation of joint estates in personalty presents many pitfalls for the 
unwary. Under the Joint Rights and Obligations Act,!® the right of survivor- 
ship between joint owners of personalty is abolished. However, there are 
several exceptions to this broad abrogation—it does not apply to executors or 
trustees, nor to situations where a will or other instrument is used evincing an 


6 Douds v. Fresen, 392 Ill. 477, 64 N.E.2d 729 (1946); Shipley v. Shipley, 324 Ill. 
560, 155 N.E. 334 (1927). 

7397 Ill. 112, 73 N.E.2d 321 (1947). 

8 “The instant that the legal title was transferred to the two grantees the resulting 
trust arose. The defendant held title as a trustee for the benefit of his co-grantee and 
never became seized of a title with his co-grantee which possessed all the essential ele- 
ments of a joint tenancy. The unities of interest in the property were not the same.” 
Id. at 117, 73 N.E.2d at 324. 

® Partridge v. Berliner, 325 Ill. 253, 156 N.E. 352 (1927), would seem to require a 
different result. In that case the husband had purchased property in joint tenancy 
with his wife. The evidence established that both parties understood that the husband 
was to have full control over the property and that all that the wife was to have was 
a right of survivorship. The court held that there was no resulting trust but instead 
found a conventional trust whereby the parties became joint trustees, holding the 
property for the benefit of the husband during his life with the power in him to con- 
trol and dispose of the property in fee. After the husband’s death, such part of the 
property which had not been disposed of was to be held for the benefit of the wife. 

The principle of the Kane case is also applicable when personalty is held in joint 
tenancy. /n re Schneider’s Estate, 6 Ill. 2d 180, 127 N.E.2d 445 (1955). See note 21 infra. 


10 Trt. Rev. Srat. c. 76, § 2 (1959). 
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intention to pass property by right of survivorship.!! In addition, a number of 
provisos of the act exempt from coverage particular types of personalty.!? 

The requirements imposed by the “will or other instrument” exception of 
the act are set forth in In re Wilson.13 First, the instrument must fulfill the 
general requirements of a will as to delineation of the parties, description of 
the property,!* and certainty of objects. Secondly, it must meet the require- 
ments of section 6 of the Statute of Frauds.15 And finally, in addition to ex- 
pressing an intention to create a joint tenancy in personalty, the instrument 
must indicate that the estate was intended to have the incident of survivorship. 
Thus, a written declaration stating that the property is held in joint tenancy is 
insufficient; 1® likewise, a contract for the joint rental of a safety deposit box 
will not, of itself, establish a joint tenancy in the contents of the box.!7 

Joint tenancies in certain types of property may be created by a second 
means under the act. Stocks, bonds, proceeds from eminent domain actions 
and money held in joint bank accounts may be held in joint tenancy if the re- 
quirements of subsections 2(a) through (d) are met. Section 2(a), containing 
the proviso relating to joint deposit accounts, has caused the most uncertainty. 
Under that section, a joint tenancy may be created in a bank account when it 
is made payable to two or more persons.!8 Until 1952, it was not clear whether 
or not this provision required both parties to a joint deposit to sign the deposit 


11 Jd, at §§ 1, 2. 

12 The provisos (a) through (d) of § 2 of the Joint Rights and Obligations Act 
relate to joint deposits in banks or trust companies; joint ownership of stocks, bonds, 
and other evidences of indebtedness; the release and discharge of a corporation for 
various payments to less than all of the joint owners; the transfer of the right of 
survivorship to the money paid to the county treasurer for joint tenancy property 
taken under eminent domain; and survivorship rights relating to non-transferable 
United States obligations. 

13.404 Ill. 207, 88 N.E.2d 662 (1949); accord, David v. Ridgely-Farmers Safe 
Deposit Co., 342 Ill. App. 96, 95 N.E.2d 725 (3d Dist. 1951). 

14 “(T]f the property transferred is money or currency, the amount must be speci- 
fied at the time title passes to the joint tenants.” Jd. at 212, 88 N.E.2d at 665. 

15 “Every conveyance of goods and chattels on consideration not deemed valuable 
in law shall be taken to be fraudulent, unless the same be by will duly proved and 
recorded, or by deed in writing duly acknowledged or proven and recorded as in the 
case of deeds of real estate, or unless possession shall really and bona fide remain with 
the donee.” Itz. Rev. Strat. c. 59, § 6 (1959). 

“If... we assume that the writing found in the box was sufficient to amount to 
a transfer, with the requisite intention disclosed, it fails to comply with section 6 of the 
Statute of Frauds. . . . So, taking either alternative, that the writing is insufficient, or . . . 
if sufficient, were it not for the Statute of Frauds, it is wholly ineffective to accomplish 
what the parties evidently desired.” In re Wilson, supra note 13, at 215-16, 88 N.E.2d 
at 667. 

16 In re Wilson, supra note 13. 

11 [bid. 

18 “When a deposit in any bank or trust company transacting business in this state 
has been made in the names of two or more persons payable to them when the account 
is opened or thereafter, such deposit or any part thereof or any interest or dividend 
thereon may be paid to any one of said persons whether the other or others be living 
or not, and when an agreement permitting such payment is signed by all said persons 
at the time the account is opened or thereafter the receipt or acquittance of the person 
so paid shall be valid as sufficient discharge from all parties to the bank for any pay- 
ments so made.” Itz. Rev. Srar. c. 76, § 2(a) (1959). 
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agreement. But in Doubler v. Doubler,!® the Illinois Supreme Court held that 
section 2(a) requires all parties to sign before joint rights can validly be created.?° 

Another more drastic requirement has to be met when the surviving joint 
tenant of a bank account is a donee. In In re Schneider’s Estate,?1 the Illinois 
court held that only a prima facie inference of a donative intent is established 
by the deposit contract, and that parol evidence is admissible to contradict the 
terms of the agreement.?2 Once such contrary evidence is offered the burden 
of proof is shifted to the surviving donee, and he must then prove by “clear 
and convincing” evidence a donative intent on the part of the original owner 
of the funds.?8 

It would seem that in these situations a will is again the answer. One in- 
tending to pass property gratuitously through the use of a joint bank account 
should provide in his will that such property will pass to the surviving co- 
tenant in any event. This provision would eliminate uncertainties as to sur- 
vivorship rights such as those brought about by Jn re Schneider’s Estate. 


SEVERANCE 


The need for a well-drafted will, even for those who have the bulk of their 
estate in joint tenancy, is no more clearly demonstrated than by the fact that 
a joint tenancy does not guarantee the right of survivorship. The methods of 
severing a joint tenancy are varied and at times deceptive. Thus, a client should 
be cautioned as to the vulnerability of this estate. 

Generally, an estate of joint tenancy is severed by the destruction of any 
one of its four unities of interest, time, title, and possession.24 In addition, a 
contract to sell,25 a conveyance,”* or the execution of a mortgage 27 by one of 


19 414 Tll. 597, 107 N.E.2d 789 (1952). 

20 Apparently, this requirement is not carried over to the signing of a joint tenancy 
agreement for the issuance of shares of stocks, bonds, etc. under section 2(b) of the 
act. This section does not mention anything about the signing of such certificate. 
Cf. Petri v. Rhein, 162 F. Supp. 834 (N.D. Ill. 1958). 

216 Til. 2d 180, 127 N.E.2d 445 (1955). 


22 Ibid. Accord, Scanlon v. Scanlon, 6 Ill. 2d 224, 127 N.E.2d 435 (1955); In re 
Deskovic’s Estate, 21 Ill. App. 2d 209, 157 N.E.2d 769 (1st Dist. 1959). 


*8 The decision in the Schneider case is apparently a reversal of the prior law in 
this state. In Erwin v. Felter, 283 Ill. 36, 119 N.E. 926 (1918), followed in Illinois Trust 
& Sav. Bank v. Van Vlack, 310 Ill. 185, 141 N.E. 546 (1923); Reder v. Reder, 312 Ill. 
209, 143 N.E. 468 (1924); In re Haluska’s Estate, 307 Ill. App. 183, 30 N.E.2d 117 (1st 
Dist. 1940); and Cuilini v. Northern Trust Co., 335 Ill. App. 86, 80 N.E.2d 275 (1st 
Dist. 1945), it was established that the rights of the parties arose out of the deposit con- 
tract, and that under the contract theory then followed, parol evidence could not be 
used to vary the terms of the contract unless there was ambiguity, fraud, mistake, or 
undue influence. Contra, Williams Estate v. Tuch, 313 Ill. App. 230, 39 N.E.2d 695 
(1st Dist. 1942); Lindner & Bayden Bank v. Wardrep, 291 Ill. App. 454, 10 N.E.2d 144 
(2d. Dist. 1937). 

24 Kiouda v. Pechousek, 414 Ill. 75, 110 N.E.2d 258 (1953); Van Antwerp v. Horan, 
390 Ill. 449, 61 N.E.2d 358 (1945). 

25The contract to sell works a severance in equity. Klouda v. Pechousek, supra 
note 24; Naibury v. Hendriksen, 370 Ill. 502, 19 N.E.2d 348 (1939). When one joint 
tenant purports to sell the whole property, the purchaser is entitled to get whatever 
title the vendor may have had in the property, and the contract operates as a severance 
of the joint tenancy. Ennis v. Johnson, 3 Ill. 2d 383, 121 N.E.2d 480 (1954). 


26 Partridge v. Berliner, 325 Ill. 253, 156 N.E. 352 (1926); Szymezak v. Szymezak, 
306 Ill. 541, 138 N.E. 218 (1923); Lawler v. Byrne, 252 Ill. 194, 96 N.E. 194 (1911). 


*7 Hardin v. Wolf, 318 Ill. 48, 148 N.E. 868 (1925). 
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the joint tenants will sever the joint tenancy. An agreement between joint 
tenants to hold as tenants in common will bring about the same result, and such 
agreement may be implied from the manner in which the parties deal with the 
property.28 Moreover, a decree of partition will also sever the tenancy.?® 

Simultaneous death of the joint tenants presents a similar problem. Under 
the Simultaneous Death Act,?° if all of the joint tenants are killed in a common 
disaster there is, in effect, a severance of the joint tenancy and the property 
passes as if it were held in tenancy in common. However, a well-drafted pro- 
vision in the wills of the parties can provide that the property should pass as if 
one tenant survived the other. 

While an executory contract of sale executed by both joint tenants will not 
sever a joint tenancy and the surviving joint tenant is entitled to receive the 
payments due under the contract,! once the contract has been executed and the 
proceeds of the sale have been paid to the grantors, the proceeds are held in 
tenancy in common,?? unless the contract specifically stipulates otherwise.%% 

It would seem that these severance problems are also curable by a simple 
provision in a will to the effect that (1) in case of severance the property will 
pass to the named surviving joint tenant; or (2) in case of sale of jointly held 
property the proceeds shall pass to the survivor. 

There is one instance where the difficulty of severance demonstrates an 
advantage in using a joint tenancy as an alternative to the passage of property 
by will. A severance will not occur from the attaching of a judgment lien,®* 
from a levy,*® or from an execution sale 3 of one joint tenant’s holdings in 
real estate. No severance occurs until the period of redemption has passed, and 


28 Duncan v. Suhy, 378 Ill. 104, 37 N.E.2d 826 (1941). But a unilateral intent to 
sever without more will not dissolve a joint tenancy. Newman v. Youngblood, 394 
Ill. 617, 69 N.E.2d 309 (1946); Siemianoski v. Union State Bank, 242 Ill. App. 390 (1st 
Dist. 1926). In Tindall v. Yeats, 392 Ill. 502,\64 N.E.2d 903 (1946), joint tenants agreed 
by contract to allow one of them to have sole possession of the property during her 
life with such powers as she would have if| she were sole and exclusive owner. The 
contract provided that the agreement shoul not affect the joint tenancy or the in- 
cident of survivorship. The court held that no severance resulted, that the contract 
was, in effect, a lease to one of them, and that the possession of the lessee was the 
possession of both joint tenants. 

29 Schuck v. Schuck, 413 Ill. 390, 108 N.E.2d 905 (1952). 

80 Tit. Rev. Srat. c. 3, §§ 192.1-.7 (1959). 

31 Watson v. Watson, 5 Ill. 2d 526, 126 N.E.2d 220 (1955); In re Jogminas, 246 Ill. 
App. 518 (1st Dist. 1927). Both of these cases maintain that the doctrine of equitable 
conversion does not apply to deprive the survivor of the right to receive payments 
under the contract at the death of one of the tenants. This is true even though the 
contract did not specify that the grantors were to receive payments as joint tenants 
with right of survivorship. The Illinois court adopts this reason to reinforce deeds 
executed by a surviving joint tenant, under the view that a contrary holding would 
require the vendee to get a deed from the heirs, administrator, creditors, or beneficiary 
of the deceased joint tenant as well as from the surviving joint tenant. Illinois Public 
Aid Comm'n v. Stille, 14 Ill. 2d 344, 153 N.E.2d 59 (1958). 

82 Illinois Public Aid Comm'n v. Stille, supra note 31 . 

33 Of course, if the contract passed the proceeds of sale in joint tenancy with right 
of survivorship, the survivor would be entitled to all of the proceeds. Itt. Rev. Srat. 
c. 76, § 2 (1959). 

34 People’s Trust & Sav. Bank v. Haas, 328 Ill. 468, 160 N.E.2d 85 (1928). 
35'Van Antwerp v. Horan, 390 Ill. 449, 61 N.E.2d 358 (1945). 
36 Jackson v. Lacey, 408 Ill. 530, 97 N.E.2d 839 (1951). 
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if the judgment debtor should die within that period the surviving joint tenants 
take free of the judgment lien.37 This situation should be considered if severance 
is planned, especially where one of the joint tenants is elderly and there is a 
possibility of judgment liens being assessed against his property.38 


Tax CoNSIDERATIONS 


Tax considerations provide the primary motive for using a will or other 
media of transfer as an alternative to a joint tenancy. There are many tax dis- 
advantages connected with the use of joint tenancies, at least where a sizable 
estate is involved. 


Illinois Inheritance Tax 


The Illinois Inheritance Tax 3® statute imposes rates varying from two to 
thirty per cent depending on the size of the estate and the degree of consanguinity 
between the deceased and the beneficiary.4° The statute allows exemptions 
varying from $100 to $20,000 which also depend on the degree of consanguinity 
of the recipient to the decedent.*! The surviving joint tenant’s right to im- 
mediate ownership is deemed a taxable transfer under the act, in the same 
manner as though a fractional part of the property belonged absolutely to the 
deceased joint tenant and had been devised or bequeathed 4? to the survivor. 
The decedent’s fractional part of the property is determined by dividing the 
entire value of the property by the number of joint tenants, without regard to 
who paid for the property. Where one party pays for the entire property, and 
a donee joint tenant predeceases him, this statute imposes a tax on the survivors— 
including the original donor—based on the value of the deceased’s fractional 
interest in the property. Thus, a tax is paid without any advantage gained in 
allocating one’s estate. 


Federal Gift Tax 


A clear instance of double taxation arises under the Federal Gift Tax 
provisions of the Internal Revenue Code.42 The Federal Gift Tax applies to 
all transfers of property by gift, including transfer of an interest in joint 
tenancy.** The value of the gift for tax purposes is its fair market value. Where 
a joint tenancy is created, the value is determined by the donee’s proportionate 
interest in the property,*® except where joint bank accounts or government bonds 
are involved. Where a joint bank account is established there is a gift to the 
donee equal to the amount of the withdrawal when he draws upon the account 


37 [bid.; Johnson v. Muntz, 364 Ill. 482, 4 N.E.2d 826 (1936). 

38 Apparently, a joint tenancy in personalty is severed when there is a levy, as a 
judgment creditor is entitled to possession of the personalty, which thereby destroys the 
unity of possession. Cf. Evans v. Lindon, 6 Ill. 307 (1844). 

39 Ir. Rev. Srat. c. 120, §§ 375-405 (1959). 

40 Id. § 375(5). 

41 bid. 

42 Ibid. 

43 Int. Rev. Cope or 1954, §§ 2501-24. 

# Lilly v. Smith, 96 F.2d 341 (7th Cir. 1938); Gutman v. Commissioner, 41 B.T.A. 
816 (1940). 

*5 Treas. Reg. § 25.2511-1(h) (5) (1958). 
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for his own benefit.4¢ A gift to a donee joint owner of a government bond 
occurs when he surrenders the bond for cash without any obligation to account 
for a part of the proceeds to the donor.*? 

Should the donor predecease the donee, his estate is given a credit for 
the gift taxes paid with regard to the property included in the taxable estate.*8 
But if the donee should predecease the donor, no gift tax credit is allowed to the 
donee’s estate.*® It is in this situation that the donor pays an unnecessary tax 
without the receipt of any estate planning benefits from the transaction. This 
situation is somewhat alleviated by the $3,000 per donee annual exclusion pro- 
vision,°° and the overall lifetime exemption of $30,000 for gifts in excess of the 
annual exclusions.51 

With respect to joint tenancies created between husband and wife there 
are two provisions in the statute which clearly alleviate the gift tax problems. 
Section 2515 of the Code 52 provides that when a joint tenancy is created between 
husband and wife no taxable gift shall be considered to have been made unless 
the donor elects to have the transaction subjected to the gift tax.5* This elec- 
tion is made by filing a gift tax return in the calendar year in which the gift is 
made, regardless of whether any tax will be due.54 The Code provides that if 
there is no election, the gift will be deemed to have been made at the termina- 
tion of the tenancy “to the extent that the proportion of the total consideration 
furnished by such (donee) spouse multiplied by the proceeds of such termina- 
tion (whether in the form of cash, property, or other interests in property) 
exceeds the value of such proceeds of termination received by such spouse.” 55 
The Treasury Regulations state that there is no gift of the proceeds of the sale 
if they are not divided but rather are reinvested in other property held in joint 
tenancy, if the contract of purchase is entered into on or before the due date 
of the gift tax return for the year in which the old property is sold, and within 
a reasonable time thereafter they purchase such other property.** 

Another provision of the code allows a~marital deduction in the amount 
of one-half the value of property given to the donee spouse, unless the donee 
spouse’s interest will be terminable.5?7 For purposes of applying this provision, 
the donor spouse’s co-interest is not considered a retained interest.5® 


Estate Tax 
The use of a joint tenancy can have some rather important estate tax re- 


46 Td. § 25.2511-1(h) (4). 

47 Ibid. 

48 Lilly v. Smith, supra note 44. 

49 Commissioner v. Hart, 106 F.2d 269 (3d Cir. 1939). 

50 Int. Rev. Cope or 1954, § 2503(b). This exclusion does not apply to gifts of future 
interests in property. 

51 Int. Rev. Cope or 1954, § 2531. 

527d. § 2515. 

58 This provision does not apply to personal property. [bid. 

54Int. Rev. Cove or 1954, § 2515(c). 

55 Id. § 2515(b). 

56 Treas. Reg. § 25-2515-1(d) (2) (1958). 

57 Int. Rev. Cope or 1954, § 2523. 

58 Jd. § 2523(d). 
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percussions because property so held is included in the gross estate for federal 
estate tax purposes.59 

The estate tax problem arises only where the decendent’s estate is over 
$60,000 ®° if there is no marital deduction, or, where the estate is over $120,000 
if the full marital deduction is used.*! Joint tenancy properties qualify for 
marital deduction whether or not the spouses are the sole co-tenants.®? 

If the property is originally acquired by gift, devise, or inheritance, the 
property is included in the decedent’s estate to the extent of the fractional part 
held by him. This figure is determined by dividing the value of the property 
by the number of joint tenants.®? In all other cases, the entire property is 
treated as a part of the decedent’s estate unless it is affirmatively shown that the 
joint tenancy property or part thereof actually and equitably belonged to the 
surviving joint tenants. The burden of proof lies on the executor or administra- 
tor.** This burden of proof places the claiming party at a serious disadvantage, 
and, where records are lost or where there is little proof as to who purchased the 
property, the estate may be taxed on property really paid for by one other than 
the decedent.®5 


Property Originally Belonging to Surviving Joint Tenant 


Where it is shown that property held in joint tenancy was originally owned 
or paid for by the survivors, such property is not included in the decedent’s 
estate.°° The Internal Revenue Code provides that: 


“The value of the gross estate shall include the value of all property .. . 
held as joint tenants by the decedent and any other person . . . except such 
part thereof as may be shown to have originally belonged to such other 
person and never to have been received or acquired by the latter from the 
decedent for less than an adequate and full consideration in money or money’s 
worth. . . .°7 


What is property which “originally belonged” to the survivor and which 
has not been “received or acquired” by the survivor from the decedent? 
Property received from the decedent during his lifetime and put in joint 
tenancy with the donor by the survivor, is included in the decedent’s estate.®8 


58 Jd. $ 2040. 

6 Id. § 2052. 

*1 Int. Rev. Cope or 1954, § 2056. 

62 Id. § 2056(b) (5). Treas. Reg. §20.2056(b) (5) (g) (2). 

®3 Jd. § 2040. 

* Foster v. Commissioner, 303 U.S. 618, 58 Sup. Cr. 525 (1938); McGrew’s Estate 
v. Commissioner, 135 F.2d 158 (6th Cir. 1953); Bushman v. United States, 8 F. Supp. 694 
(Cr. Cl. 1934). Exact tracing does not seem to be necessary. Richardson v. Helvering, 
80 F.2d 548 (Sth Cir. 1935). 

“This burden in many cas presents insurmountable obstacles to the decedent's 
executor, and it may be offered as one of the principal objections to the use of the joint 
tenancy device in any case where more than one co-owner contributes to the purchase 
price of joint property.” Stacy, Tax Consequences of Joint Ownership of Property, 
61 W. Va. L. Rev. 167, 169 (1959). 

© Fsrate of Henry Wilson, 2 T.C. 1059 (1943). 

®T Int. Rev. Cope or 1954, § 2040. (Emphasis added.) 

6 Sruart v. Hassett, 41 F. Supp. 905 (Mass. 1941); cf. Estate of Koussevisky, 5 T.C. 
650 (1945), acq., 1945 Cum. BuLL. 4. 
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The same principle applies where the decedent’s money was used as the purchase 
price for joint tenancy property.*® Nor does it matter that the decedent had 
given the survivor property which was later converted and the proceeds used 
as the purchase price of the jointly held property.’’ But profits from the sale of 
such property, used as a contribution, are considered as originally belonging to 
the survivor.7! Rent, interest, and dividends returned on property received as a 
gift are also considered as originally belonging to the donee.?2 

In one case 7 a federal district court held that one-half of a mortgage 
obligation signed by both parties was to be treated as a contribution originally 
belonging to the survivor and not to have been received or acquired from the 
decedent. The court felt that the statute referred to the original transaction re- 
gardless of what happened later. According to this position, the one-half of the 
portion of the mortgage paid for by the decedent spouse was excluded from his 
estate as belonging to the surviving spouse. This distinction is indefensible. It is 
anomalous to say that if the decedent passed property to the survivor which 
is used to purchase jointly held property before such property is purchased, all 
is taxed in the decedent’s estate, and then to say that where the parties become 
jointly liable on a mortgage, only one-half of the property will be included even 
if the decedent joint tenant has paid off the entire mortgage. If this position is 
adhered to, it may result in the use of joint tenancies as a device for taking 
advantage of a tax loophole whereby a portion of jointly held property can be 
passed without estate tax consequences. 

Where there is a prior partnership agreement between spouses to hold all 
their property in joint tenancy and share all the profits from a family business, 
the courts have generally held that only one-half of the property is included in 
the decedent’s estate.7* However, a prior agreement has to be proved, and the 
services of a wife have to be other than those usually rendered in marriage.” 

Even though title is ostensibly held in joint tenancy the courts will also con- 
sider who is the real owner of the property. Thus, in Silverman v. McGinnes ™ 
bonds held in joint tenancy were given to the wife and children as their sole 
property. It was held that since the beneficial interest in the property was in the 
donees, none of the property was included in the decedent’s estate. On the other 
hand, when property is ostensibly held as the sole property of the survivor pur- 
suant to a written agreement that it was jointly owned, the property will be 
included in the decedent’s estate to the same extent that it would if the property 
were held in joint tenancy."? 


® United States v. Jacobs, 306 U.S. 363, 59 Sup. Ct. 640 (1938). 

10 Tbid. 

™ Harvey v. United States, 185 F.2d 463 (7th Cir. 1950). 

12 Tbid.; Howard’s Estate v. Commissioner, 9 T.C. 1197 (1947). 

78 Bremer v. Luff, 7 F. Supp. 148 (N.D.N.Y. 1933). 

™ United States v. Neel, 235 F.2d 395 (10th cir. 1956) (absence of formal agree- 
ment or failure to set up books as partnership not conclusive); Singer v. Shaughnessy, 
198 F.2d 178 (2d cir. 1952); Rogin v. Kammerdiner, 140 F.2d 569 (9th cir. 1944); Rich- 
ardson v. Helvering, 80 F.2d 548 (D.C. cir. 1935). 

™ Sheets v. Commissioner, 95 F.2d 727 (8th Cir. 1938); Bushman v. United States, 
8 F. Supp. 694 (Cr. Cl. 1934). 

76 295 F.2d 731 (3d Cir. 1958). 

™ Brockway’s Estate v. Commissioner, 219 F.2d 400 (9th Cir. 1954). 
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Termination of Joint Tenancy 


When a joint tenancy is severed in contemplation of one party’s death and 
converted into a tenancy in common, only one-half of the property is included 
in the decedent co-tenant’s estate.78 In Sullivan’s Estate v. Commissioner ™ it 
was held that there is no transfer involved in the severance of a joint tenancy 
and, therefore, no transfer in contemplation of death. And even if the court 
should find a transfer, if the decedent were older than the survivor, the sur- 
vivor’s interest, when transferred to the decedent, was good consideration worth 
as much or more than the interest that the decedent transferred.®° 

If joint tenants give property to another in contemplation of the decedent’s 
death, the courts also hold that only one-half of the property is included in the 
decedent’s estate.8! Some courts have held that where the purchasing spouse 
transfers his interest to the surviving spouse in contemplation of death, all, not 
one-half, of the property is included in the decedent’s estate.82 These cases seem 
to have been overruled in principle by Sullivan’s Estate v. Commissioner.®% 

Where tenants have passed their property to a revocable trust for their 
joint lives, the courts hold that the beneficial interest has not been changed and 
all the property is included in the purchasing joint tenant’s estate.8* A contrary 
result has been reached when the property has been transferred to an irrevocable 
trust.85 


Life Estate Remainder Tax Saving Device 


One major disadvantage of joint tenancies appears where the bulk of an 
estate is held in joint tenancy. In such a case, the estate planner may be unable 
to take advantage of the “life estate-remainder” tax saving device. This device 
rests on the proposition that a devise of a life estate followed by a remainder 
constitutes but one taxable transfer, resulting in tax savings. It is particularly 
feasible where property is to be passed to a spouse and children, and, when 
coupled with marital deduction, the combination of these devices results in 
considerable tax saving in large estates.8¢ 

The bulk of large estates should not be held in joint tenancy, for although 
such property may qualify for marital deduction, tax losses may still occur. 
The use of the life estate-remainder device will be lost, resulting in increased 
tax burdens in subsequent estates. Moreover, where spouses are involved, rarely 
will the decedent’s estate be split evenly between property held in joint tenancy 
and property held solely by the decedent, thereby permitting the jointly held 


78 Sullivan’s Estate v. Commissioner, 175 F.2d 657 (9th Cir. 1949). 

19 Ibid. 

” Ibid. 

81 Brockway’s Estate v. Commissioner, supra note 77; Sullivan’s Estate v. Com- 
missioner, supra note 78. 

82 Commonwealth Trust Co. v. Driscoll, 50 F. Supp. 949 (D.C. Pa. 1943). 

83 Supra note 78. 

*% Hornor’s Estate v. Commissioner, 130 F.2d 649 (3d Cir. 1942); Estate of Derby, 
20 T.C. 164 (1953). 

85 Estate of Carl Borner, 25 T.C. 584 (1955), acq., 1957 Cum. Butt. 4 (acq. limited, 
see Rev. Rul. 57-448, 1957-2 Cum. Butt. 618). 

86 For an excellent graphic example of the saving that can result, see Mann, Joint 
Tenancies Today, 1956 U. Inu. LF. 48. 
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property to be fully disposed of through the marital deduction. But even if the 
estate were evenly split, a surviving spouse could renounce the will, receive her 
statutory share as well as the property held in joint tenancy. When this happens 
the tax savings plan is undermined, and furthermore, the protective features of 
the life estate-remainder device which would pass property to children may be 
circumscribed. This may disrupt the entire estate plan. 


Income Tax 


Basis 


In estate planning it is important to consider what basis the property will 
have when it has finally been transferred to the recipient. Basis is important as 
it determines capital gains or losses on the sale of property 87 and the amount 
allowable as a deduction from income as depreciation if the property is de- 
preciable.8® A higher basis results in a savings in taxes where a sale of property 
brings capital gains and in a larger depreciation allowance for determining 
payable income. 

Normally, property received from a person as the result of death acquires 
a new basis for federal tax purposes. The new basis for such property is the 
fair market value at the date of death or at the alternate valuation date.8® Under 
the federal tax laws prior to 1954 only property acquired by bequest, devise, or 
inheritance received a new basis.2° Under the interpretation in Lang v. Com- 
missioner ®! a joint tenant taking by survivorship was held not to have received 
the property by bequest, devise, or inheritance. All rights to the property were 
found to have been received by the deed and, therefore, the property did not 
acquire a new basis for tax purposes. This was true even though the property 
was taxed in the decedent’s estate at its fair market value, determined as of the 
date of death. In computing long term capital gains and losses ®? and tax de- 
ductions for depreciation % the basis used was the cost of the property at the time 
of acquisition subject to adjustments.®* In a period of declining values this 
could clearly be advantageous to a surviving joint tenant. But during the recent 
period of appreciation in real estate values this rule has been one of the principal 
disadvantages of the use of joint tenancies. 

Under the Internal Revenue Code of 1954 this position has been changed. 
The result has been to reverse the situation where there will be a tax advantage 
to the surviving joint tenant. With respect to a decedent dying after December 
31, 1953, the surviving joint tenant gets a new basis, subject to adjustments, to 
the extent that such property is included in the decedent joint tenant’s estate 
for estate tax purposes.95 The Code provides that to the extent the donee survivor 
acquires an interest in the property prior to the decedent’s death, the basis must 
be reduced by the survivor’s share of depreciation allowed prior to the de- 


87 Int. Rev. Cope or 1954, § 1011. 

88 Jd. § 167(f). 

89 Id. § 1014(a). 

90 Lang v. Commissioner, 289 U.S. 109, 53 Sup. Ct. 534 (1932). 
91 [bid. 

92 Int. Rev. Code of 1939, § 113(a) (5), 113(b). 

3 Jd. §§ 113(a) (5), 114(a). 

4 Td. § 113(b) (1). 

% Int. Rev. Cope or 1954, § 1014(b) (9). 
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cedent’s death. This rule applies whether or not an estate tax return is required, 
if the property is otherwise required to be included in determining the de- 
cedent’s gross estate.9* It should be noted that where the estate does not exceed 
$60,000 at the time of the decedent’s death, no alternate valuation date may be 
elected for the property.®? 

According to the interpretation of the statute,®* the basis of the property 
in the survivor’s hands is determined in three steps. First, the basis of that por- 
tion of the property purchased by the survivor, or shown not to have been 
received or acquired from the decedent, is the original basis of the survivor. 
An adjustment is made for depreciation allowed or allowable prior to the de- 
cedent’s death. Second, adjustment has to be made for depreciation allowed to 
the survivor with respect to that portion of the property acquired gratuitously 
from the decedent prior to his death. The depreciation allowed is deducted from 
the fair market value of that portion of the property, at the date of the de- 
cedent’s death. Third, the basis of that portion of the property not actually ac- 
quired before the decedent’s death is received without adjustment for deprecia- 
tion allowed to the decedent. The total of these sums equals the basis for in- 
come tax deductions and capital gains purposes. 

The result of the 1954 amendments has been to at least partially alleviate a 
major objection to joint tenancies—tax losses arising through the denial of a new 
basis to a surviving joint tenant. But there is still a difference in basis of prop- 
erty acquired by will from that acquired by joint tenancy, and this difference 
may be great enough to warrant consideration of the use of a will instead of a 
joint tenancy as a means of passing property. It is clear that in a period of de- 
clining property values the 1954 Code can work to the disadvantage of a sur- 
viving joint tenant, as the new basis may be considerably lower than the adjusted 
cost basis. Moreover, it should be noticed that the adjustments provided for in 
the Code as to property acquired before the decedent’s death are determined by 
reducing the market value of the property at the decedent’s death by the amount 
of depreciation allowed to the taxpayer in prior years. If the market value has 
declined sharply, it may be that prior allowances for depreciation, determined 
on a higher cost basis, may wipe out the basis entirely as to that part of the 
property acquired before the death of the decedent. 

The basis provisions of the Code refer to jointly held property where by 
reason of the form of ownership the property is required to be included in de- 
termining the value of the decedent’s gross estate for estate tax purposes.®® As 
discussed above the estate tax provisions which refer to joint tenancies provide 
that jointly held property is included in the decedent’s estate unless the executor 
proves facts sufficient to demonstrate that the property was not acquired en- 
tirely with consideration furnished by the decedent, or that the property was 
acquired by the decedent and the surviving joint owners by gift, devise, bequest, 
or inheritance.1 It should be noted that this amendment helps to relieve, at 
least partially, the harsh results that arose when a purchasing joint tenant was 
unable to prove his contribution to the property. At least now in a period of 


% Rev. Rul. 56-215, 1956-1 Cum. Butt. 324. 

9% Tbid. 

%8 Rev. Rel. 56-519, 1956-2 Cum. Butt. 123, amplified, Rev. Rul. 58-130, 1958 Cum. 
But. 130. 

® Int. Rev. Cope or 1954, § 1014(b) (9). 

100 Jd. § 2040; Treas. Reg. $§ 20.2040(1) (a) (2) (1958). 
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rising real estate values the survivor will be entitled to a new basis. If the sur- 
vivor fails in a bona fide attempt to establish that he has paid for the property, 
the presumption established under the Code will cause the property to be taxed 
in the decedent’s estate. When this happens, the surviving tenant receives an 
entirely new basis for property which may have been theretofore completely 
depreciated for tax purposes. The tax saving that can arise from the acquisition 
of a new basis in some instances may more than offset the loss incurred through 
the payment of estate tax on the jointly held property. 


Jomwst anp Mutuat WIiLLs 


A joint will is one in which the same document is executed by two or more 
persons as their respective wills.1°! Mutual wills are the separate testaments of 
two or more persons which are reciprocal or identical in their provisions as a 
result of some preconceived plan.19 

Normally, it is advisable not to utilize joint or mutual wills in the planning 
of any estate as, after the death of one of the parties, the survivor may be un- 
able to adapt the distribution of his estate to changing conditions.!© 

One problem arising out of the use of joint or mutual wills is severance. In 
some states the mere execution of a joint or mutual will is held to sever a joint 
tenancy by agreement.!°¢ However, the Illinois courts find that no severance 
results from the execution of such wills.1° 

According to Illinois law, a joint 1°* or mutual 17 will, subject to an under- 
lying agreement as to the devolution of property, irrevocably binds the sur- 
vivor as to the manner of passing his property at his death. The question arises 
as to whether jointly held property passing under such wills qualifies for marital 
deduction,!98 where the survivor is bound to devise all his property to certain 
specified persons. Is the survivor’s interest terminable?!®® The treasury regula- 
tions,!4° which refer to a terminable interest as one in which the survivor has 
less than a whole property interest in the assets received, disregarding limitations 
based on contract, have been followed by the courts. In Estate of Awtry v. 
Commissioner 11 the court held that state law controlled as to what interest 
the survivor held, and that according to Iowa law joint tenancy property passed 
to the survivor outside of the mutual will in question. The court further held 
that even though the survivor is contractually bound by an irrevocable contract 
to will the property to certain specified persons, the restrictions voluntarily 
incurred by the survivor did not convert an absolute interest into a terminable 
one. In addition, the court pointed out that the survivor was entitled to convey 


101 ATKINSON, WILLS § 49 (2d ed. 1953). 

102 [bid. 

108 [bid. 

104 Berry v. Berry, 168 Kan. 253, 212 P.2d 283 (1949); Annot., 64 A.L.R.2d 918 
(1959). 

105 Jerzyk v. Maciniak, 10 Ill. 2d 529, 140 N.E.2d 692 (1957). 

106 Bonezkowski v. Kucharski, 13 Ill. 2d 443, 150 N.E.2d 144 (1958). 

107 Curry v. Cotton, 356 Ill. 538, 191 N.E. 307 (1934). 

108 Int. Rev. Cope oF 1954, § 2056. 

109 See id. § 2056(b). 

110 Treas. Reg. § 20.2056(b) (1) (1958). 

111 221 F.2d 749 (7th Cir. 1955). 
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the property bona fide during her lifetime. This case is supported by a recent 
decision in a federal district court in Illinois.112 That case held that the quality 
of the title received by the survivor is the important question for marital de- 
duction, not contractual rights of limitations. At first glance Olson v. Reisimer 8 
seems to declare a contrary holding, but on closer examination it is found that that 
decision turned on state law. The case arose after both parties to mutual wills 
were dead, the wife having predeceased her husband. Under Wisconsin law, at 
the date of the wife’s death her interest passed to her son in fee subject to a life 
estate in her husband. At the same time the husband’s interest in his own prop- 
erty was converted to a life estate with a remainder in his son. The federal 
court followed the state court’s interpretation of the effect of mutual wills and 
held that at the husband’s death only one-half of the property that was held 
in joint tenancy was included in his estate as a transfer subject to a life estate. 
By way of dicta the court stated that the one-half interest held by the wife should 
not have qualified for marital deduction as the husband only received a life 
estate in such property. 

This area of tax law is far from settled, and it may be wise to avoid joint 
or mutual wills in order to be sure that property passing to surviving spouses 
will qualify for marital deduction. 


CONCLUSION 


Joint tenancies are but one of the many tools of estate planning which, if 
used wisely, can bring about beneficial results. Like any other device of estate 
planning, joint tenancies must be understood by those using them if they are to 
bring about desired results. The evil of a joint tenancy lies, not in the estate 
itself, but in the lack of understanding of those who use it. 

Because of the ease with which a joint tenancy can be severed, and, in some 
respects, because of the difficulty in creating such an estate, a joint tenancy is 
more wisely used in conjunction with a will. This is to assure that property 
passes to the intended recipient even though there is a defect in the creation or a 
technical severance of the estate. In this respect it may be wise to include in a 
will a well-drafted clause referring to the particular property held with a co- 
tenant stating that such property shall pass to the surviving co-tenant, even 
though the estate of joint tenancy does not actually exist. If this is not done the 
property will pass through the residuary clause of the will which may not be in 
compliance with the wishes of the decedent. It may also be advisable to include 
a similar clause referring to proceeds received from the sale of property held in 
joint tenancy to hedge against the problems resulting from the decision in Illinois 
Public Aid Comm’n v. Stille14 This can be accomplished by a provision stating 
that in case of sale of jointly held property the proceeds shall pass to the 
survivor. 

Tax consequences in the past have been one of the serious drawbacks in 
the use of joint tenancies in estate planning. These disadvantages have been sub- 
stantially relieved, at least where the property is held by spouses. Some of the 
tax disadvantages remain, particularly with regard to basis. But, on the other 
hand, the present basis provisions may in some instances inure to the benefit of 


112 Newman v. United States, 176 F. Supp. 364 (S.D. Ill. 1954). 
113 271 F.2d 623 (7th Cir. 1959). 
114 14 Tl. 2d 344, 153 N.E.2d 59 (1958). See notes 32 and 33 supra. 
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a surviving joint tenant. However, the effect of these tax consequences are not 
determinative in relatively small estates. And even in rather large estates, tax 
consequences may have to play a subordinate role to fulfill the desires of the 
property holder in planning his estate. 


Donatp E. ANpREws 


WARRANTIES IN ILLINOIS—A SYMPOSIUM 


The term “warranty” may be defined roughly as an obligation, incidental to 
a sale or contract to sell, that the seller shall be answerable for various matters 
relating to the character, quality, or title of the goods which may arise (1) from 
the terms of the seller’s actual promises, expressed or inferred in fact; (2) by 
implication from the seller’s express or tacit representations of fact serving as 
inducements to the deal; and (3) by imposition of law on considerations of 
policy.} 

Originating as a tort action and later spreading into contract, the doctrine 
of warranty has evolved into a potent weapon for the buyer. The history of the 
seller’s warranty has been one of constant liberal expansion from the old common- 
law maxim of “caveat emptor”—let the buyer beware. 

An important illustration of this expansion is the privity of contract require- 
ment in actions on warranties. Today, the privity requirement is commonly 
rejected in cases involving foodstuffs and beverages.2 Some recent cases indicate 
that the privity requirement is also being abandoned in cases involving cosmetics.® 
It retains its full vigor only in the non-food cases.* 

It is the purpose of this symposium to present the general principles which 
have been developed by the Illinois courts and legislature relating to (1) express 
warranties, (2) implied warranties, and (3) disclaimer of warranties. 


I. EXPRESS WARRANTIES 


Express warranties are defined in section 12 of the Sales Act, adopted by 
Illinois in 1915: 


1 Vo rp, Sates § 84 (2d ed. 1959). 

2See Klain v. Duchess Sandwich Co., 14 Cal. 2d 272, 93 P.2d 799 (1939) (food); 
Davis v. Van Camp Packing Co., 189 Iowa 775, 176 N.W. 382 (1920) (canned beans); 
Mazetti v. Armour Co., 75 Wash. 622, 139 Pac. 633 (1913) (meat); Sharpe v. Danville 
Coca-Cola Bottling Co., 9 Ill. App. 2d 175, 132 N.E. 2d 442 (3rd Dist. 1956) (beverage) ; 
Heimsoth v. Falstaff Brewing Corp, 1 Ill. App. 2d 28, 116 N.E.2d 193 (4th Dist. 1953) 
(beverage); Patargias v. Coca-Cola Bottling Co., 332 Ill. App. 117, 74 N.E.2d 162 (1st 
Dist. 1945) (beverage); Blarjeske v. Thompson’s Restaurant Co., 325 Ill. App. 189, 59 
N.E.2d 320 (1st Dist. 1945) (food); Prosser, Torts § 84, at 508 (2d ed. 1955). 

§ Rogers v. Toni Home Permanent Co., 167 Ohio St. 244, 147 N.E.2d 612 (1958); 
Markovich v. McKesson & Robbins, Inc., 106 Ohio App. 265, 149 N.E.2d 181 (1958). 

*See, e.g., Chanin v. Chevrolet Motor Co., 89 F.2d 889 (7th Cir. 1937); Pelletier 
v. Dupont, 124 Me. 269, 128 Atl. 186 (1925); Chysky v. Drake Bros. Co., 235 N.Y. 468, 
139 N.E. 576 (1932); Ames, The History of Assumpsit, 2 Harv. L. Rev. 1, 8 (1888); 
Comment, 58 Cotum. L. Rev. 1092 (1958); 1 Wituiston, Sates § 195 (rev. ed. 1948). 
But cf. Spence v. Three Rivers Builders & Masonry Supply, Inc., 353 Mich. 120, 90 
N.W.2d 873 (1958); Lindroth v. Walgreen Co., 329 Ill. App. 105, 67 N.E.2d 595 (ist 
Dist. 1946). 
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“Any affirmation of fact or any promise by the seller relating to the goods 
is an express warranty if the natural tendency of such affirmation or promise 
is to induce the buyer to purchase the goods, and if the buyer purchases the 
goods relying thereon. No affirmation of the value of the goods, nor any 
statement purporting to be a statement of the seller’s opinion only shall be 
construed as a warranty.” 


The interpretation given this statutory definition by the Illinois courts is the 
primary concern in determining what constitutes an express warranty in Illinois. 

Express warranties in forms such as “we guarantee” or “we warrant,” the 
only express warranties recognized by the early common law,? are clearly in- 
cluded within this definition by the words “any promise.” However, the Sales 
Act goes beyond this restricted meaning and provides that warranties imposed 
by law because of express representations are also included within the scope of 
express warranties.? No particular words or forms of expression are necessary 
to bring an assertion within this latter provision.* 

The following quotation from a comparatively recent Illinois Supreme Court 
opinion is often asserted by the Illinois courts as the test to determine whether an 
assertion amounts to an express warranty: 


“A positive assertion of a matter of fact made by a seller at the time of the 
sale, for the purpose of assuring the buyer of the fact and inducing him to 
make the purchase, if relied on by the purchaser, constitutes a warranty.” © 


The words “for the purpose of assuring . . . and inducing” indicate that the 
Illinois courts still require an intention to warrant on the part of the seller as an 
essential element of an express warranty.® This attitude would seem to be at 
odds with the Sales Act, which does not list intention among the requirements 
of an express warranty.? Consequently, most American courts have said that 
the subjective intent of the seller is immaterial, and that if the buyer relies upon 
representations which would induce a reasonable man to purchase, then there 
is an express warranty.’ Actually, these two views probably would not produce 
different results in the majority of cases, since a jury is likely to find an intent 
to warrant on the part of the seller if the natural tendency of the seller’s affirma- 
tions is to induce a purchase. Nevertheless, the distinction between the Illinois 


lint. Rev. Stat. c. 121%, § 12 (1959). 
2Voxp, Sates § 85 (2d ed. 1959). 
31d. § 84. 


4 MacAndrews & Forbes Co. v. Mechanical Mfg. Co., 367 Ill. 288, 11 N.E.2d 382 
(1937). 

5 Beckett v. F. W. Woolworth Co., 376 Ill. 470, 474, 34 N.E.2d 427, 430 (1941). 
See MacAndrews & Forbes Co. v. Mechanical Mfg. Co., supra note 4; Lindroth v. Wal- 
green Co., 329 Ill. App. 105, 67 N.E.2d 595 (1st Dist. 1946). This quotation indicates 
that cases decided prior to the passage of the Sales Act are still influential today. The 
basic requirements of this test were first laid down in Ender v. Scott, 11 Ill. 35 (1849). 

6 “Whether there was an express warranty is to be determined from the intent of 
the parties. . . . If the intent was to create a definite contract of warranty as to a certain 
quality of the article sold, such is an express warranty. .. .” MacAndrews & Forbes 
Co. v. Mechanical Mfg. Co., supra note 4, at 297, 11 N.E.2d at 386. 

7™“The question of intent on the part of the seller which has caused so much trouble 
in the decisions is entirely avoided; under the definition of the statute no intent is 
necessary.” 1 Wz£LLIston, Sates § 194, at 501 (rev. ed. 1948). 

8 Jd. § 201. 
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subjective approach and the objective theory of other jurisdictions may be im- 
portant for such purposes as framing jury instructions. 

Reliance by the buyer upon the representation is a second requirement of 
an express warranty recognized by the Illinois courts.® This requirement is in 
strict accord with section 12 of the Sales Act. As a general rule, a buyer will 
be found to have relied upon the assertions of the vendor if the assertions were 
of such a kind as to naturally induce a purchase and the buyer did in fact pur- 
chase.!° In other words, the buyer ordinarily will not have to bear a great burden 
of proof in regard to the question of reliance. 

However, reliance is definitely an element of the buyer’s case, and additional 
factors may alter this usual picture. Thus, in Beckett v. F. W. Woolworth Co.,™ 
the buyer could not prove reliance because the seller’s representations were made 
after the sale had been consummated.!? Likewise, where the buyer was experienced 
in the field of the sale and made numerous inspections of the article before 
buying it, the court held that he could not maintain a breach of warranty action 
for obvious defects, because he must have relied upon his own inspections and 
not the dealer’s affirmations.13 However, if the defects are not ascertainable at 
the time of the inspection, it is said that the purchaser could have relied upon the 
seller’s representations, and the action will lie.14 Similarly, it is stated that a buyer 
is not justified in relying upon affirmations in regard to obvious defects.15 Ac- 
tually, the latter rule may be reduced to the proposition that a warranty in 
general terms does not cover obvious defects,!* for, as Professor Williston has 
pointed out, there seems to be no good reason why a buyer should not be allowed 
to rely upon a seller’s representations if he knows only of the existence, and not 
the extent, of the defect.17 

These two requirements of intention and reliance blend to form the excep- 
tion embodied in the second sentence of section 12 of the Sales Act. This sentence 


® Beckett v. F. W. Woolworth Co., supra note 5. 

101 Wituiston, Sates § 206 (rev. ed. 1948). 

11 376 Ill. 470, 34 N.E.2d 427 (1941). 

12 An additional reason given by the Illinois courts for refusing to construe a state- 
ment made after the sale to be a warranty is that there is no consideration to support 
the agreement. Towell v. Gatewood, 3 Ill. 22 (1830); Olney Seed Co. v. Johnson Farm 
Equipment, 342 Ill. App. 549, 97 N.E.2d 480 (4th Dist. 1951). In the Olney Seed Co. 
case plaintiff had purchased farm wagons from defendant retail dealer. After the pur- 
chase was completed, certain parts of the wagons broke down under four-ton loads. 
Plaintiff wrote a letter to the retailer complaining that the wagons were supposed to 
carry six-ton loads. The retailer forwarded the letter to the defendant wholesaler. The 
wholesaler answered plaintiff saying that the wagons would carry six-ton loads, and 
sent replacement parts, which also proved to be inadequate, to plaintiff. One of the 
theories upon which plaintiff proceeded was that defendant wholesaler’s letter consti- 
tuted a warranty that the wagons would carry six tons. However, the court held that 
this letter could not constitute a warranty because the purchase of the wagons had 
been completed before the letter was written, and because plaintiff had given no ad- 
ditional consideration necessary to make the wholesaler’s promise enforcible. 


13 Grass v. Steinberg, 331 Ill. App. 378, 73 N.E.2d 331 (1st Dist. 1947). 


14 Keller v. Flynn, 346 Ill. App. 499, 105 N.E.2d 532 (2d Dist. 1952); Hodgman v. 
State Line & Sullivan R.R., 45 Ill. App. 395 (2d Dist. 1892). 

15 See, e.g., Kenner v. Harding, 85 Ill. 264 (1877). 

16Q. H. Jewell Filter Co. v. Kirk, 102 Ill. App. 246 (1st Dist.), aff'd, 200 Ill. 382, 
65 N.E. 698 (1902). 

17] Wituiston, Sates § 207 (rev. ed. 1948). 
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states in substance that a seller’s opinion or statement of value does not consti- 
tute a warranty.1® Or, to put it another way, “dealer’s talk” (“puffing”) does not 
amount to a warranty. The determination of whether a statement is an affirmation 
of fact or an opinion is necessarily a question of degree.!® An Illinois Appellate 
Court has said: 


“(T]he decisive test is whether the vendor assumes to assert a fact of 
which the buyer is ignorant, or merely states an opinion or judgment on a 
matter of which the vendor has no special knowledge, and on which the 
buyer may be expected also to have an opinion and to exercise his judgment. 
In the former case there is a warranty and in the latter there is not.” 2° 


Although it is doubtful that this test is all-inclusive or decisive in every case, it 
does indicate that the relative knowledge of the parties will carry considerable 
weight in the determination of the court.2! Another factor which will undoubt- 
edly influence the decision of the court is the form of the statement. Thus, in 
United Boiler Heating & Foundry Co. v. Ackerman-Quigley Printing Co.?? the 
court held that statements as to what the product “would” do, or how well it 
“would” operate, were not representations of existing facts. Another considera- 
tion for the court will be that certain statements are inherently matters of opinion 
and will not give rise to an express warranty in the absence of additional cir- 
cumstances.2% Finally, it should be noted that “the continual tendency of the law 
is to restrict the seller in regard to untruthful puffing of his wares.” 24 

Questions involving the parol evidence rule often arise in cases where the 
seller made oral affirmations in the preliminary negotiations which were not 


18 Roberts v. Applegate, 153 Ill. 210, 38 N.E. 676 (1894); Keller v. Flynn, supra 
note 14. 

19No general rule can be stated which separates assertions of fact from matters of 
opinion. This problem is largely one of case by case determinations in the light of all 
the circumstances surrounding a particular transaction. See Iroquois Furnace Co. v. 
Wilkin Mfg. Co., 181 Ill. 582, 54 N.E.987 (1899) (clause in contract that “we guaran- 
tee all these to be of the best material and workmanship, and to be equal or superior 
to any blowing machine on the market” held to constitute a warranty); Roberts v. Apple- 
gate, supra note 18 (horse-trader’s statement that a stallion would “make his mark 
as a foal-getter” held to be a mere opinion and not a warranty); Towell v. Gatewood, 
3 Ill. 22 (1830) (description of tobacco in bill of sale as “good first and second rate 
tobacco” did not constitute a warranty); Keller v. Flynn, supra note 14 (A seller of 
hogs said to the buyer, “Buy them, Doc, they are safe. They are long time treated.” 
This expression was held to be warranty.). 

20 Keller v. Flynn, 346 Ill. App. 499, 508, 105 N.E.2d 532, 536 (2d Dist. 1952). 

21 This test illustrates the manner in which the problems of reliance and opinion 
are interrelated. The Illinois courts appear to have considered this matter as important 
in deciding whether or not a statement is an opinion. Actually, however, it would 
seem that this factor goes more to the question of reliance. That is, a buyer who is in 
a position of comparative ignorance is justified in relying upon the affirmations of the 
vendor. But if the buyer knows as much about the product as the seller, he cannot claim 
that he purchased in reliance upon the seller’s representations. 

22 236 Ill. App. 111 (1st Dist. 1925). 

23 “There are some matters which, even though asserted positively, are in their 
nature so dependent on individual opinion that, no matter how positive the seller’s 
assertion, it is not held to create a warranty. Such assertions as that things are fine or 
valuable, or better than productions of rival makers, are of this sort.” 1 WHLLISTON, 
Sates § 202, at 517 (rev. ed. 1948). 

24 Td. at 518. 
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included in the written contract of sale. In Illinois these problems have been 
handled in terms of traditional parol evidence concepts.25 That is, the fact that 
an express warranty is involved in the case is not a consideration for the court 
in determining the applicability of the parol evidence rule.26 It has been sug- 
gested that in some situations a distinction should be drawn for purposes of the 
parol evidence rule between promissory express warranties and express war- 
ranties arising from affirmations of fact.27, However, the Illinois courts apparently 
have ignored any such distinction.?8 


Lee A. Bore 


Il. IMPLIED WARRANTIES 


An implied warranty, unlike an express warranty, is not a specific affirmation 
or promise by the seller and is not a definite term in the contract of sale. Rather, 
it is read into the contract by operation of law.! 

At common law implied warranties were found only as limited exceptions to 
the rule of caveat emptor—‘let the buyer beware!” 2 This situation was materially 
altered by the Uniform Sales Act, adopted in Illinois in 1915, which expressly 
provides several categories of implied warranties.’ 


IMPLIED WarRANTIES OF TITLE 


It was not until 1864 that the sale of a chattel, of itself, was recognized as a 
tacit representation that the vendor had title to the chattel. This result was codi- 
fied in section 13 of the Sales Act 5 which provides that in every sale or contract to 


25 See Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., 334 Ill. 281, 
165 NE. 793 (1929); Fuchs & Lang Mfg. Co. v. R. J. Kittredge & Co., 242 Ill. 88, 89 
N.E. 723 (1909); Tellrude Power Transmission Co. v. Crane Co., 208 Ill. 218, 70 N-E. 
319 (1904); Ruff v. Jarrett, 94 Ill. 475 (1880); Altic v. Kelvinator Sales Corp., 261 Ill. 
App. 473 (3d Dist. 1931). 

26 This statement has no reference to a contract which contains a clause expressly 
stating that no warranties exist outside the contract. That situation is dealt with in the 
disclaimer section of this symposium. 

27“The warranty obligation may be derived from express or tacit representations 
serving as inducements to the deal. Or it may rest on even broader considerations of 
policy. The admission of parol evidence in that regard does not then serve to vary in 
any way the written words to which the parties have agreed. The writing still stands 
as the unimpeached expression of the terms agreed to by the parties. True, the legal 
effect may be altered by the independent showing by parol of additional facts and 
circumstances which the law may notice. Apart from disclaimers, therefore, the parol 
evidence rule has no proper application to warranties independently imposed by law.” 
Vo ip, SALEs § 92, at 448 (2d ed. 1959). 

28 Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., supra note 25. 

1Voxp, SALEs 427 (2d ed. 1959); Prosser, The Implied Warranty of Merchantable 
Quality, 27 Minn. L. Rev. 115, 124-25 (1943). 

2See, e.g., Regula v. Gerber, 70 N.E.2d 662 (C.P. Ohio 1940). 

SIiv. Rev. Stat. c. 121%, §§ 13-16 (1959). 

*EFicholz v. Bannister, 17 C.B.N.S. 708, 144 Eng. Rep. 284 (1864). 

5Iui. Rev. Stat. c. 121%, § 13 (1959). Section 13(4) provides that these warranties 
are not applicable to a sheriff, auctioneer, mortgagee, or other person selling goods of 
third persons under authority in fact or in law. For the common-law basis for this pro- 
vision, see Sheep v. Calvert, 174 I], 500 (1898); Woodruff v. Thorne, 49 Ill. 88 (1868). 
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sell there are implied warranties that the seller has the right to sell, that the 
buyer shall have quiet possession, and that the acquired title shall be free from 
incumbrances, unless a contrary intention is shown. While the Illinois courts have 
not interpreted this section, other jurisdictions have been confronted with several 
problems involving implied warranties of title. In general, the more recent cases 
have indicated that: (1) the section applies to conditional sales;* (2) a vendor 
may limit the warranty by appropriate words and merely quitclaim whatever 
interest he has;7 (3) the seller need not be in possession of the chattel at the 
time of the sale in order for the warranties to arise; ® and (4) the buyer has an 
immediate cause of action for breach of the warranty of the right to convey, 
while a cause of action on the warranty of quiet possession does not arise until 
he is deprived of possession.® 


IMPLIED WarRANTIES IN SALES BY DESCRIPTION 
Section 14 of the Sales Act provides: 


Where there is a contract to sell or a sale of goods by description, there 
is an implied warranty that the goods shall correspond with the description 
and if the contract or sale be by sample as well as by description, it is not 
sufficient that the bulk of the goods corresponds with the sample if the goods 
do not also correspond with the description.!® 


Descriptive words serve to identify to the buyer the kind or quality of the 
the goods to be purchased and constitute the measure of the seller’s obligation.!! 
If the goods furnished do not conform to the description upon which the buyer 
has relied the buyer shall have the usual remedies for breach of warranty.!2 

Where a sample is used as well as a description, there is, in effect, a descrip- 
tion of both the article used as a sample and of the bulk of the goods. Since the 
seller is obligated to furnish goods which conform to the entire description, he 
is bound to supply goods that match both the sample and the description.14 

In Illinois, there has been a paucity of cases involving the implied warranty 
of conformity to description. However, in Grass v. Steinberg 14 the Appellate 


® See, e.g., Rundle v. Capitol Chevrolet, 23 Tenn. App. 151, 129 S.W.2d 217 (1939). 

™See cases cited in 1 WiLuiston, Saves § 219 (rev. ed. 1948). 

8 See, e.g., Spotless Co. v. Commercial Trust Co., 215 App. Div. 412, 214 N.Y. Supp. 
10 (1926). 

® See cases cited in 1 WiListTon, Sates § 221 (rev. ed. 1948). 

10TrL. Rev. Stat. c. 121%, § 14 (1959). 

1. Vorb, Sates 433 (2d ed. 1959). 

12 Tut. Rev. Stat. c. 121%, § 69 (1959). “(1) Where there is a breach of warranty 
by the seller, the buyer may, at his election— 

“(a) Accept or keep the goods and set up against the seller the breach of war- 
ranty by way of recoupment in diminution or extinction of the price. 

“(b) Accept or keep the goods and maintain an action against the seller for dam- 
ages for the breach of warranty. 

“(c) Refuse to accept the goods, if the property therein has not passed, and 
maintain an action against the seller for damages for the breach of warranty. 

“(d) Rescind the contract to sell or the sale and refuse to receive the goods, or 
if the goods have already been received, return them or offer to return them to the seller 
and recover the price or any part thereof which has been paid.” 

18 Voip, op. cit. supra note 11, at 434-35. 

4 331 Ill. App. 378, 73 N.E.2d 331 (1st Dist. 1947). Defendant advertised a “No. 8 
Warner & Swasey” turret lathe. Plaintiff purchased the lathe after inspecting it on 
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Court for the First District imposed a limitation upon the section 14 warranty. 
The court stated that the implied warranty of correspondence to description ap- 
plies only to cases where the specific article bought was not in existence or on 
hand at the time and place of the sale. While the court agreed that where the 
goods purchased are not available the sample or description sets a standard 
which the goods delivered are required to meet, it ruled that if the actual goods 
are on hand and may be inspected there is no need to apply the standard since 
the parties are on equal footing. 


IMPLIED WARRANTIES OF QUALITY 


At common law there were no implied warranties of quality and the seller 
was liable only if he knew that the goods sold were defective.5 Even today 
section 15 of the Sales Act provides that there are generally no implied war- 
ranties of the quality or fitness of any goods sold or contracted for.1® However, 
under certain circumstances, specified in the act, an exception is recognized and 
one of two warranties of quality may then be applied—an implied warranty of 
fitness for a particular purpose or an implied warranty of merchantability. 


Fitness for Purpose 


The first exception to the general denial of implied warranties of quality is 
found in section 15(1) which provides: 


Where the buyer, expressly or by implication, makes known to the 
seller the particular purpose for which the goods are required, and it appears 
that the buyer relies on the seller’s skill or judgment (whether he be grower 
or manufacturer or not) 7 there is an implied warranty that the goods shall 
be reasonably fit for such purpose.18 


The imposition of such an obligation upon a seller arises from the circum- 
stances of the transaction, i.e., the disclosure by the buyer of a particular purpose 
and the seller’s skill and judgment in deciding whether the goods to be furnished 
will fulfill this purpose. These factors justify the buyer in inferring that the 


several occasions, once with the aid of a mechanical engineer. He later discovered the 
lathe was not as represented but was instead “makeshift” and composed of several 
spurious parts. His claim for rescission based upon defendant’s breach of the warranty 
arising out of a sale by description was denied on grounds stated above. 

Cf. People v. Western Picture Frame Co., 368 Ill. 336, 13 N.E.2d 958 (1938). Repre- 
sentatives of the defendant company were shown through a prison warehouse and saw 
the prisoners making furniture. After being shown a designated lot of this furniture, 
the representatives placed an order for a certain quantity. The furniture was later found 
unsatisfactory and the defendant refused to pay, claiming a breach of warranty from a 
sale by sample under section 16 of the Sales Act. The court held that the transaction 
was not a sale by sample since the opportunity to inspect and examine the entire amount 
placed the parties on equal footing. 

It would seem that these decisions should be restricted to cases of patent de- 
fects only. 

15 See Morris v. Thompson, 85 Ill. 16 (1877); 1 Wiutuiston, Sates § 228 (rev. ed. 
1948). 

16 Int. Rev. Srat. c. 121%, § 15 (1959). 

Prior to the adoption of the Uniform Sales Act, the warranties of merchantable 
quality and fitness for purpose applied to the manufacturer or grower of the goods 
only, and did not bind an ordinary dealer. Chicago Packing & Provision Cg, y. Tilton, 
87 Ill. 547 (1877). This is, of course, changed by this provision of the act. 

'8Iut. Rev. Srar. c. 121%, § 15(1) (1959). 
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seller asserts by the act of sale itself that the goods are fit for the desired use and 
justify reliance upon this “assertion.” 19 

At the core of the warranty of fitness for a particular purpose is the reliance 
by the purchaser on the seller’s skill and judgment. Therefore, circumstances 
which negate the existence of the buyer’s reliance may preclude the imposition 
of the obligation on the seller.2° Thus, if the buyer elects to make his own 
inspection, and relies on it, no warranty of fitness may be implied.?! This is 
true even though the seller is informed of the buyer’s particular purpose.22, How- 
ever, examination of the goods by the buyer negates a warranty in regard to 
patent defects only.28 Furthermore, the doctrine of caveat emptor does not 
apply where examination by experts would be necessary to discover the defects.?4 

Similarly, where the buyer picks out or asks for a specific article, he is relying 
upon his own judgment and not upon that of the seller.25 Therefore, it has been 
held that a warranty of fitness will not be implied where a specific, known, 
described, and definite article is ordered, even though it is stated to be required 
for a particular purpose.2 This “known, described, and definite article” rule has 
been codified in section 15(4) of the Sales Act under the terminology “patent 
or other trade name.” 27 Under this subsection, no warranty of fitness can be 
implied by a sale of goods under a trade or brand name.?8 


191 Wi uiston, Sates § 231 (rev. ed. 1948). See Hover v. Colonial-Premier Co., 
316 Ill. App. 453, 45 N.E.2d 201 (1st Dist. 1942) (abst. dec.); Burke v. Instant Heat Co. 
of America, 236 Ill. App. 275 (1st Dist. 1925); Mandel Bros. v. Mulvey, 230 Ill. App. 
601 (3d Dist. 1921). 

20See Wear Proof Mat Co. v. Bastian-Morley Co., 268 Ill. App. 455 (1st Dist. 
1932). In that case, no reliance was found where the buyer of a quantity of oil burners 
knew that the seller was not engaged in the business of manufacturing burners and that 
the burners sold were in the experimental stage. In addition, models of the burners had 
been tested by the buyer before the sale was made. 

In a recent federal decision, Torpey v. Red Owl Stores, 228 F.2d 117 (8th Cir. 
1955), the court held that there is no implied warranty on goods bought in a self-service 
market since there is no reliance on the seller’s skill and judgment. See Comment, 1956 
U. Inv. L.F. 304. But cf. Sloan v. F. W. Woolworth Co., 193 Ill. App. 620 (3d Dist. 
1915). 

21 “If the buyer has examined the goods, there is no implied warranty as regards 
defects which such examination ought to have revealed.” Itt. Rev. Stat. c. 121%, § 
15(3) (1959). If the goods are purchased on inspection, the doctrine of caveat emptor 
applies. Mayer v. Bar Steels Co., 340 Ill. App. 414, 91 N.E.2d 455 (1st Dist. 1950) 
(abst. dec.). The mere opportunity to inspect the goods may be sufficient to impose the 
doctrine. Bansbach v. Allied Machine & Welding Co., 334 Ill. App. 76, 78 N.E.2d 
344 (3d Dist. 1948) (abst. dec.). 

22 People v. Western Picture Frame Co., 368 Ill. 336, 13 N.E.2d 958 (1938). 

23 Itt. Rev. Srat. c. 121%, § 15(3) (1959). 

24Stanton v. Shakofsky, 2 Ill. App. 2d 527, 119 N.E.2d 813 (3d Dist. 1954) (abst. 
dec.). 

251 Wi uiston, Sates § 236 (rev. ed. 1948). 

26 Fuchs & Lang Co. v. Kitteredge & Co., 242 Ill. 88, 89 N.E. 723 (1909) (No. 10 
Bronzing Machine). 

27“In the case of a contract to sell or a sale of a specified article under its patent 
or other trade name, there is no implied warranty as to its fitness for any particular 
purpose.” Iti. Rev. Stat. c. 121%, § 15(4) (1959). 

28 Santa Rosa-Vallejo Tanning Co. v. Kronauer, 228 Ill. App. 236 (1st Dist. 1923) 
(“Butt Branded Harness Leather”); Neigenfind v. Singer, 227 Ill. App. 493 (4th Dist. 
1923) (“Electric Shine Oil Polish”). 
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Before the passage of the Sales Act, it was held that there could be no war- 
ranty of fitness when the article sold was secondhand.?® Since the Sales Act does 
not distinguish between new and used goods it would seem that under some 
circumstances the warranty of fitness should extend to such a sale.3° 

Although liability of the seller for breach of a warranty of fitness for a 
particular purpose is not based on fault or negligence, it does not follow that the 
vendor is absolutely liable for damages incurred as a result of any defects in the 
article. The seller is not obligated to impliedly warrant that the merchandise 
offered, although harmless to the general population, will not injuriously affect 
an individual purchaser who has a particular susceptibility or allergy to sub- 
stances found in the subject of the sale.31 


Merchantable Quality 


Section 15(2) of the Sales Act sets forth the second exception to the general 
rule of no implied warranties of quality or fitness. It provides: 


Where the goods are bought by description from a seller who deals in 
goods of that description (whether he be grower or manufacturer or not), 
there is an implied warranty that the goods shall be of merchantable quality.3? 


The warranty of merchantability obligates the seller to furnish goods which 
are genuine according to their name, kind, and description; salable in the market 
under such name and description; fit for the ordinary uses and purposes of such 
goods; and free from defects interfering with sale or ordinary use.* 

The warranty in question is limited in application to “sales by description,” 
but the description may be a very general one, such as “waste silk,” 34 or a full, 
exact and detailed description, such as “No. 2 size refrigerating machine.” 35 

A sale by a brand or trade name is generally classified as a sale by description, 
and while the use of a brand or trade name negatives a warranty of fitness for a 
particular purpose,®* it is usually agreed that it does not have the same effect 
upon a warranty of merchantability.27 However, this rule is apparently different 
in Illinois. In Santa Rosa-Vallejo Tanning Co. v. Kronauer,3® it was held that a 
sale by a trade name is different from a sale by description and negates both 
warranties of fitness and merchantability. 


29 Famming v. Caldwell, 43 Ill. App. 175 (4th Dist. 1891). 

80 Markham v. Hallbeck, 206 Ill. App. 465 (4th Dist. 1917) (abst. dec.). Cf. Lebow 
& Shell Corp. v. Medella, 296 Ill. App. 622 (1st Dist. 1938). See Drumar Mining Co. v. 
Morris Ravine Mining Co., 33 Cal. App. 2d 492, 92 P.2d 424 (3d Dist. 1939). 

81 Stanton v. Sears Roebuck & Co., 312 Ill. App. 496, 38 N.E.2d 801 (1st Dist. 1942) 
(black rayon dress). 

82Tut. Rev. Srat. c. 121%, § 15(2) (1959). See generally, Prosser, Implied War- 
ranty of Merchantable Quality, 27 Munn. L. Rev. 115 (1943); Note, Sale by Description 
—The Warranty of Merchantability, 5 De Pauw L. Rev. 273 (1956). 

33 Prosser, supra note 32, at 126-36. 

34 Gardner v. Gray, 4 Camp. 144, 171 Eng. Rep. 46 (1815). 

85 Seitz v. Brewer’s Refrigerating Co., 141 U.S. 510, 12 Sup. Cr. 46 (1891). 

86 Tut. Rev. Stat. c. 121%, § 15(4) (1959). 

87 See, e.g.. Ryan v. Progressive Grocery Stores, Inc., 255 N.Y. 388, 175 N.E. 105 
(1931) (“Ward’s Bread” contained a pin). 

38 228 Ill. App. 236 (1st Dist. 1923) (“Butt Branded Harness Leather”). In view 
of the vast number of cases contra to this in other jurisdictions, it is doubtful that 
Kronauer would be followed today. 
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Inspection of the goods by the purchaser may prevent or limit an implied 
warranty of merchantable quality, at least insofar as patent defects are concerned. 
Furthermore, what would be a latent defect to the ordinary buyer may in fact 
be patent to an experienced buyer who has an opportunity to inspect.® 


Implied Warranty of the Quality of Food 


Where food and beverages are the subject of a sale, both the warranty of 
merchantable quality and that of fitness for a particular purpose may be applied. 
In such a case, the two warranties are equivalent, for when food or drink is 
bought for human consumption both the general and particular purposes of the 
purchaser are the same.4° Thus, the warranty implied in sales of food for im- 
mediate consumption has been called a warranty of fitness and wholesomeness 
for consumption.*! 

Some courts have held that when a retailer sold food in sealed containers 
as received from the manufacturer the retailer was not liable on an implied 
warranty in the event the goods proved unwholesome since knowledge of the 
contents was lacking.42 The Illinois courts early rejected this “sealed package” 
doctrine, and refused to relieve the dealer from the implied warranty merely be- 
cause the goods were sold in a sealed container.*® 

The warranty of fitness and wholesomeness is not limited in its application 
to the dealer who sells the goods. One who purchases deleterious food also has a 
remedy against the manufacturer, bottler, or grower.44 However, if the buyer 
seeks to recover from a remote seller, he must assume the burden of proving 
that the condition of the food at the time it left that seller’s control was the same 
as immediately prior to its consumption.*® 

It was formerly the rule that a restaurant owner did not impliedly warrant 


89 Grass v. Steinberg, 331 Il]. App. 378, 73 N.E.2d 331 (1st Dist. 1947). See note 
14 supra. 

40 MeLicK, THE SALE or Foop aNp Drink 50-51 (1936). 

41 Wiedeman v. Keller, 171 Ill. 93, 49 N.E. 210 (1897); Fry v. Hobson Drug Co., 
16 Ill. App. 2d 152, 147 N.E.2d 425 (2d Dist. 1958) (abst. dec.) ; Chapman v. Roggenkamp, 
182 Ill. App. 117 (1st Dist. 1913). 

42 MELICK, op. cit. supra note 40, at 68. 

48 Bowman v. Woodway Stores, 258 Ill. App. 307 (4th Dist. 1930), rev’d on other 
grounds, 345 Ill. 110, 177 N.E. 727 (1931); Sloan v. F. W. Woolworth Co., 193 Ill. App. 
620 (3d Dist. 1915). 

“Little opportunity is afforded the consumer to protect himself in the purchase 
of food and drink, and it seems only fair that if anyone is to suffer from the unwhole- 
some character of the food sold, it should not be the consumer who has paid a sound 
price for a sound article; rather the risk should be assumed by the retailer who receives 
the consideration.” MELIck, op. cit. supra note 40, at 69. 

44 See, e.g., Sharpe v. Danville Coca-Cola Bottling Co., 9 Ill. App. 2d 175, 132 
N.E.2d 442 (3d Dist. 1956); Patargias v. Coca-Cola Bottling Co., 332 Ill. App. 117, 74 
N.E.2d 162 (1st Dist. 1947); Int. Rev. Srat. c. 121%, §§ 15(1), 15(2) (1959). 

* Tiffin v. Great Atlantic & Pacific Tea Co., 20 Ill. App. 2d 421, 156 N.E.2d 249 
(3d Dist. 1959); Sharpe v. Danville Coca-Cola Bottling Co., supra note 44; Williams v. 
Paducah Coca-Cola Bottling Co., 343 Ill. App. 1, 98 N.E.2d 164 (4th Dist. 1951). If the 
evidence shows that there was reasonable opportunity for tampering with the bottle 
after it leaves the control of the remote seller, the buyer must show that there actually 
was no tampering or adulteration. Heimsoth v. Falstaff Brewing Corp., 1 Ill. App. 2d 
28, 116 N.E.2d 193 (4th Dist. 1953) (fact that beer foamed when opened held to be 
evidence that there was in fact no tampering). 
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the quality of food served in his restaurant since he was engaged in the sale 
of services and not goods.“ However, Illinois has adopted the modern view 
that a restaurant is engaged in the sale of food 47 and that there is an implied 
warranty of wholesomeness in such a sale.*8 

To satisfy the requirements of the warranty of quality, the food purchased 
must be “reasonably” fit for the purpose for which it was intended. It is neces- 
sary, therefore, to construe the warranty in the light of reasonableness and com- 
mon knowledge with reference to the nature of the food being served.4® Thus, 
common experience dictates that one eating certain foods, such as fish or fruit, 
should realize that these foods contain bones, seeds or other natural substances.®® 


IMPLIED WARRANTIES IN SALE BY SAMPLE 


A sale by sample, as its name implies, is a sale made upon the basis of an 
examination of one or more of the specific items from among the lot to be pur- 
chased. Section 16(a) of the Sales Act provides that upon such a sale there is an 
implied warranty that the bulk of the goods shall correspond with the sample 
in quality.5! 

The mere fact that a sample of the goods is exhibited by the seller does not 
necessarily make the transaction a sale by sample. In order to constitute such a 
sale, the parties must intend that the bulk shall conform to the sample.5? The 
authorities are divided as to the nature of the intent which must be shown. Some 
courts have held that the test is one of subjective intent—an actual manifested 
intention that the remainder of the goods should correspond to the specific 
example.53 Other courts have applied an objective intent test—whether or not a 
reasonable man would have understood the sample to be tantamount to a repre- 
sentation of quality.54 

In order to impose the warranty arising out of a sale by sample, the buyer 
must rely upon the “representation” of the seller.5> Thus, if the sample is not 
shown to the buyer until after he has agreed to purchase, no such warranty may 
be implied.5¢ By the same reasoning, there can be no warranty of conformity 
to sample where the buyer makes an actual inspection or test of the entire lot of 


46 Metick, THE SALE oF Foop aNp Drink 68 (1936). 

47 Brevoort Hotel Co. v. Ames, 360 Ill. 485, 196 N.E. 461 (1935). 

48Fry v. Hobson Drug Co., 16 Ill. App. 2d 152, 147 N.E.2d 425 (2d Dist. 1958) 
(abst. dec.); Duncan v. Martin’s Restaurant Inc., 347 Ill. App. 183, 106 N.E.2d 731 (1st 
Dist. 1952). 

49 Goodwin v. Country Club of Peoria, 323 Ill. App. 1, 54 N.E.2d 612 (2d Dist. 
1944) (creamed chicken). 

50 Ibid. 

51 “In case of a contract to sell or a sale by sample: (a) There is an implied war- 
ranty that the bulk shall correspond to the sample in quality.” Ini. Rev. Stat. c. 121%, 
§ 16(a) (1959). This is a codification of the common-law rule of Webster v. Granger, 
78 Ill. 230 (1875). 

52] WILLISTON, SALES § 252 (rev. ed. 1948). 

53 [bid. 

54 [bid. 

551 WILLIsTON, SALES § 253 (rev. ed. 1948). 

56 See Sampson v. Marra, 343 Ill. App. 245, 98 N.E.2d 523 (2d Dist. 1951); Frost 
v. Van Cleef, 291 Ill. App. 363, 9 N.E.2d 977 (ist Dist. 1937). 
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goods.57 Inspection by the buyer removes the sale from the category of a sale 
by sample.58 Even where there is no actual inspection, a sale is not a sale by 
sample if there has been an opportunity to inspect the entire lot.5® 

In addition to the warranty of conformity to sample, a special obligation is 
imposed upon a seller who is a dealer in goods of the kind sold. Under section 
16(c) of the Sales Act, a dealer who sells by sample impliedly warrants that the 
goods sold shall be free from any defect rendering them unmerchantable if the 
defect would not be apparent upon a reasonable examination.® 


Express Warranty Negating an Implied Warranty 


An express warranty in a sale or contract to sell may negative a warranty 
which might otherwise be implied, if they are inconsistent.*1 The reason for this 
is that it would be a violation of the intention of the parties to interject a war- 
ranty into the transaction inconsistent with a definite, agreed-upon provision. 


Parol Evidence 


Under the parol evidence rule, if the original contract purports on its face 
to be a complete expression of the entire agreement of the parties, it is presumed 
that every material item was included and oral evidence is not admissible to add 
another term.®2 However, implied warranties are not based upon a supposed 
agreement of the parties but are imposed by law. Parol evidence may therefore 
be introduced to show the prerequisites for the existence of an implied warranty, 
since such testimony does not vary the terms of the written contract. 


Racpu L. Brity 


57 Allied Beauty Products Mfg. Co. v. Chemical Borings Co. of America, 331 Il. 
App. 112, 72 N.E.2d 451 (1st Dist. 1947) (abst. dec.). 

58 People v. Western Picture Frame Co., 368 Ill. 336, 13 N.E.2d 958 (1938). See note 
14 supra. 

59 Ibid. 

6° See Lutgert v. Schaflein, 318 Ill. App. 83, 47 N.E.2d 359 (1st Dist. 1943) (Veeder- 
burg bricks turned white and began to crumble one month after purchase). 

61 Tut. Rev. Strat. c. 121%, § 15(6) (1959); Ledgerwood Mfg. Co. v. Robinson & 
Sons Contracting Co., 183 Ill. App. 431 (4th Dist. 1913). 

62 Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., 334 Ill. 281, 165 
N.E. 793 (1929). 

63 Barnett v. Kennedy, 315 Ill. App. 28, 42 N.E.2d 298 (3d Dist. 1942); Lathrop- 
Paulson Co. v. Perkson, 229 Ill. App. 400 (1st Dist. 1923). In the Lathrop case the lower 
court admitted testimony as to oral representations made by the seller that the washing 
machine in question would wash bottles in such a manner that they would not have to 
be done by hand and would be absolutely sterile, thus showing that he knew of the 
purpose for which the machine was desired. Holding for the purchaser, the court 
stated: “[T]his parol testimony is not testimony offered to vary the terms of the 
written contract, but as tending to establish the existence of an implied warranty of 
the reasonable fitness of the machine for the particular purpose of washing bottles, 
and under the circumstances was properly admitted.” 229 Ill. App. at 403-04. 
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III.! EXPRESS DISCLAIMERS OF WARRANTIES 


Under the Uniform Sales Act the parties to a contract are entitled to negate 
any duty or liability that may arise out of the sale of personal property.! The 
means most commonly adopted by sellers of goods to relieve themselves from 
the onus of warranties arising under the Uniform Sales Act are merger clauses 
and disclaimer clauses.2 The purpose of these clauses is to prevent the utilization 
of parol evidence to establish the circumstances under which the warranty arises. 
They are particularly important where implied warranties are concerned, since 
in the absence of an adequate abrogation of implied warranties * parol evidence is 
admissible to show the circumstances under which an implied warranty arose.* 


Tue STATE OF THE LAw GENERALLY 


In order to understand more fully the state of the law on disclaimers of 
warranty in Illinois, it is helpful to consider briefly the evolution of the law of 
disclaimers in other jurisdictions which have enacted the Uniform Sales Act. 

Uniformly, courts have held that proof of oral agreements made before the 
contract is reduced to writing are excluded when the integrated contract contains 
a merger clause.5 While these decisions seem to be based on the presence of 
merger clauses in the contract, there is some doubt as to their usefulness.* In 
most cases, it seems that the parol evidence rule alone is sufficient to preclude 
the admission of proof of prior or contemporaneous oral agreements. Thus, in 
express warranty cases, merger clauses seem to be nothing more than a recital 
of the parol evidence rule. 

Where merger or disclaimer clauses clash with express representations or 
descriptive terms of a contract, the courts agree that a negation of warranties 
can only apply within the limits of the representations or descriptions.? The 
negation is inoperative to the extent that it is inconsistent with a description or 
representation embodied within a contract. 


1“Where any right, duty or liability would arise under a contract to sell or a 
sale by implication of law, it may be negatived or varied by express agreement or by 
the course of dealing between the parties, or by custom, if the custom be such as to 
bind both parties to the contract of sale.” Int. Rev. Stat. c. 121% § 71 (1959). 

2For purposes of clarity, the writer distinguishes between merger clauses which 
related to all prior agreements or representations and disclaimer clauses which purport 
to deal specifically with warranties. E.g.: 

Merger Clause: “This contract constitutes the entire agreement, no variations or 

modifications shall be valid unless in writing.” 

Disclaimer Clause: “There are no other warranties, expressed or implied by law, 

other than those stated herein.” 

3 An adequate disclaimer clause precludes the use of parol evidence to establish 
the circumstances under which an implied warranty arose. Vold, Sales § 92 (2d ed. 
1959). 

*“Anart from disclaimers, therefore, the parol evidence rule has no proper appli- 
cation to warranties independently imposed by law.” Jd. at 448. 

5 See, e.g., Traylor Eng’r & Mfg. Co. v. Container Corp., 45 Del. 143, 70 A.2d 9 
(1949); Anderson v. Tri State Home Improvement Co., 268 Wis. 455, 67 N.W.2d 853 
(1935); Hobart Mfg. Co. v. Rodziewiz, 125 Pa. Super. 240, 189 Atl. 580 (1937). 

6 Creary, ILLinois Eviwence § 12.12 (1956); Witiiston, Sates § 215 (1948); Capps, 
Implied Warranties in Integrated Sales Contracts, 28 Itt. B.J. 91 (1938). 

TLindberg v. Coutcher, 334 P.2d 701 (Cal. App. 1959); Voip, Sates § 91 (2d ed. 
1959). 
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The uniformity in the various states breaks down where there is an attempt 
to disclaim implied warranties through merger clauses. In the first few decades 
following the enactment of the Uniform Sales Act in the various states, a number 
of courts held that standard merger clauses were adequate to disclaim both express 
and implied warranties. This view is still upheld in a few jurisdictions.2 With 
the passage of time and the growing recognition of the unequal bargaining power 
of the buying public, the trend has been toward requiring a more specific nega- 
tion.!° The majority of the courts now require a disclaimer clause which clearly 
negates implied warranties or specifically refers to them before such warranties 
can be effectively disclaimed.!! 

The courts uniformly hold that where goods are sold “as is” all warranties 
expressed or implied are disclaimed.12 This uniform interpretation seems to rest 
on the contention that when a contract contains an “as is” clause the buyer is 
willing to take the risk of defects in the goods. 


8 Vandiver v. B. B. Wilson & Co., 244 Ky 610, 51 S.W.2d 899 (1931); Lashes v. 
Laberge, 125 Me. 495, 135 A.2d 31 (1926); Aldo v. Zero Air, 191 Okla. 93, 17 P.2d 389 
(1932); see Annots., 133 A.L.R. 1360 (1941); 127 A.L.R. 132 (1940); 75 A.L.R. 1932 
(1931). 

® Columbia Loan Co. v. Parks, 97 Ga. App. 76, 102 S.E.2d 46 (1958); United Eng’r 
Co. v. Durbin, 68 So.2d 614 (La. App. 1953). 

10“Courts have sensed the inequality between the parties. They have been increas- 
ingly astute to so construe the disclaimer in the instance as to limit its effect so far as 
possible.” Voxp, Sales § 91 at 445; See Bogert & Fink, Business Practice Regarding War- 
ranties in the Sale of Goods, 25 Int. L. Rev. 400 (1930). 

In the following cases the courts held that there was no disclaimer of implied 
warranties: “No warranties have been made unless expressly written hereon at the date 
of purchase,” Bekkevold v. Potts, 173 Minn. 87, 88, 216 N.W. 790, 791 (1927) (held 
that word “warranties” referred only to express warranties); “This contract consti- 
tutes the entire agreement, no variations or modifications shall be valid unless in writing 
or attached hereto,” U.S. Credit Bureau Inc. v. Powell, 121 Cal.' App. 870, 264 P.2d 
229 (Super. Cr. 1953); “No warranties have been made by the seller unless indorsed herein 
in writing,” Hardy v. General Motors Acceptance Corp., 38 Ga. App. 463, 144 S.E. 327 
(1928); “It is agreed that this order shall not be subject to contramand or rescission 
by the vendee, and that it covers all agreements concerning the transaction of every 
name and nature and no representations or agreements made by an agent or any other 
person not included herein shall be binding,” Hobart Mfg. Co. v. Rodziewiz, 125 Pa. 
Super. 240, 241, 189 Atl. 580, 581 (1937). 

The following clauses were found sufficient to exclude implied warranties: “No 
other warranties express or implied, concerning the subject matter in this contract, shall 
bind the company without consent duly executed by one of its officers,” Traylor Eng’r 
& Mfg. Co. v. Container Corp., 45 Del. 143, 147, 70 A.2d 9, 11 (1949); “There are no 
representations, agreements, obligations expressed or implied, statutory or otherwise, 
relating to the subject matter hereof, other than herein contained,” Minneapolis Thresh- 
ing Mach. Co. v. Hocking, 54 N.D. 559, 562, 209 N.W. 996, 997 (1926). 

The states which have passed The Uniform Commercial Code would seem to 
require a rather explicit disclaimer of warranties. Unlike the Sales Act, the Uniform 
Commercial Code expressly provides for a conspicuous negation: “[T]Jo exclude or 
modify the implied warranty of merchantability or any part of it the language must 
mention merchantability and in case of a writing must be conspicuous, and to exclude 
or modify any implied warranty of fitness the exclusion must be by writing and 
conspicuous.” Uniform Commercial Code § 2-316. 

12 See, e.g., American Elastic v. United States, 187 F.2d 109 (2d Cir. 1951); Wash- 
ington & Lee R.R. v. Southern Iron & Equipt. Co., 28 Ga. App. 684, 112 S.E. 905 (1922). 
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Generally, the courts have stated that a disclaimer clause does not preclude 
the admission of oral evidence on the issue of warranty when they find that the 
parties had made a collateral agreement not covered by the contract,!* or when 
the evidence is introduced to establish fraud.14 

Finally there has been some doubt as to whether an implied warranty of title 
can be disclaimed by standard merger or disclaimer clauses.15 The courts have 
evaded the problem by finding express warranties of title within the contract 
itself.16 Because of the lack of authority, in this area it would seem that a well 
drafted disclaimer expressly referring to title should be utilized by one wishing 
to disclaim the implied warranty of title. 


Tue STATE OF THE LAw IN ILLINOIS 


Illinois follows the majority view in two respects. Merger clauses and the 
parol evidence rule are sufficient to prevent the admission of parol evidence to 
establish express warranties not included in the integrated contract.!7 The Illinois 
court also follows the majority of states in holding that “as is” clauses are suffi- 
cient to exclude both expressed and implied warranties.!8 

The effect of merger clauses in disclaiming implied warranty is not clear. 
In Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co.,!® the Illinois 
Supreme Court held that a standard merger clause 2° was effective to disclaim 
both expressed and implied warranties. This decision was followed in Heller v. 
Franklin-Butler Motors, Inc.,21 an appellate case from the First District. The 
Sterling case is the only expression on the point in issue by the Illinois Supreme 
Court since the passage of the Sales Act, and has not been overruled. Nevertheless, 
there are indications of a change of attitude in the Illinois courts. In three separate 
decisions in the First Appellate District, the court seemed to strain to find that 
disclaimer clauses in the contracts in issue did not disclaim implied warranties 
covering installed equipment. In Air Conditioner Corp. v. Honaker,22 the court 


18 Voip, Sates § 92 (2d ed. 1959). 

4 Traylor Eng’r Co. v. Container Corp., supra note 11; Anderson v. Tri State 
Home Improvement Co., 268 Wis. 455, 67 N.W.2d 853 (1935). 

15 “Tr is true stipulations like those herein invoked have been held to exclude parol 
warranties or representations contradictory of the writing .. . But none of these cases 
involved a warranty of title. The warranties or representations excluded were as to 
condition, quality, or fitness of the thing sold and not as to title. None of these cases 
is authority for the defendant’s proposition that these stipulations in the conditional 
sales contract exclude a warranty of title by the vendor.” Rundle v. Capitol Chevrolet, 
Inc., 23 Tenn. App. 151, 157, 129 S.W.2d 217, 221 (1939) (dictum). 

16 Yattaw v. Onarato, 66 R.I. 76, 17 A.2d 430 (1941) (clause in contract that title 
remains in the vendor until the purchase price is paid was sufficient to raise an express 
warranty of title); accord, Rundle v. Capitol Chevrolet, Inc., supra note 15. 

17 Sterling-Midland Coal Co. v. Great Lakes Coal & Coke Co., 334 Ill. 281, 165 
NE. 793 (1929); Heller v. Franklin-Buttler Motors, Inc., 259 Ill. App. 358 (1st. Dist. 
1930). 

18 Garofalo Co. v. St. Mary’s Packing Co., 339 Ill. App. 412, 90 N.E.2d 292 (ist 
Dist. 1950). 

19 Supra note 17. 

20“There are no undertakings or agreements relative to the contract or to its 
subject matter that are not fully expressed herein.” Sterling-Midland Coal Co. v. Great 
Lakes Coal & Coke Co., 334 Ill. at 285, 165 N.E. at 995. 

21 Supra note 17. 

22296 Ill. App. 221, 16 N.E.2d 153 (1st Dist. 1938). 
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held that although the contract included the installation of an air conditioning 
unit, the disclaimer clause covered the equipment as such but not the installed 
equipment.?3 In Lebow @ Shell Corp. v. Medella?* and Lyon & Healy, Inc. v. 
Central St. Hotel Co.,25 the parties contemplated installation of equipment, al- 
though the installation was not mentioned in the contract. The court held in both 
cases that a disclaimer clause did not cover warranties on the faulty equipment.?® 
In Aschtgen v. Raffle? a Second Appellate District case, the court held that a 
standard merger clause was not effective to negate implied warranties. The liberal 
attitude of these two courts shows some change in their disposition and possibly 
indicates a trend by Illinois courts toward more complete protection of the 
buying public. 
Donato E. ANnpREws 


23 The contract in the case covered air conditioning equipment which was supposed 
to reduce smoke and kitchen odors. Although the contract had two disclaimer clauses, 
and referred to installation, the court held that the disclaimer clause referred only to 
the equipment and not to the equipment as installed. The disclaimer clauses read as 
follows: 

“There is no agreement, verbal or otherwise, which is not set down herein; 
no waivers or modifications shall be valid unless written upon or attached hereto.” 
“There are no warranties, express or implied, made by either the Manufac- 
turer or the Seller other than Manufacturer’s Standard Warranty on its own 

Equipment.” Jd. at 224-25, 16 N.E.2d at 154. 

24206 Ill. App. 622, 16 N.E.2d 927 (1st Dist. 1938). 

25296 Ill. App. 245, 16 N.E.2d 155 (1st Dist. 1938). 

26 The Lebow case dealt with the sale of fixtures which were selected by the pur- 
chaser. Although the contract did not mention installation of the fixtures, the evidence 
showed that the parties had contemplated installation. There was a disclaimer clause in 
the contract expressly waiving express and implied warranties. The court held that 
the contract was not considered as complete by the parties, and that the intent of the 
parties was that the fixtures when installed would be fit for the purpose for which they 
were purchased. It is interesting to note that the purchaser’s complaint was not con- 
cerned with the installation, but with the fixtures themselves. 

In the Lyon case the contracr dealt with the sale of an organ, and although the 
contract did not mention installation it is clear that installation was contemplated. The 
contract contained a disclaimer clause waiving both express and implied warranties. 
The court held that the contract was not complete and that parol evidence was ad- 
missible to show that the organ was not fit for the purpose for which it was purchased. 
Here, as in the Lebow case the purchaser’s complaint was primarily concerned with 
the article purchased and not with its installation. 

271] Ill. App.2d 369, 137 N.E.2d (2d Dist. 1956) (mem. dec.). 








‘ 


Comments 


“REASONABLE” COVENANTS NOT TO COMPETE IN EMPLOYMENT 
CONTRACTS 


There is no doubt that in many instances a former employee turned competi- 
tor can constitute a very real threat to his ex-employer’s business.!_ The route 
salesman who goes to work for a competitor selling the same merchandise or the 
attorney who leaves the firm and puts out a shingle just across the street may well 
cause his former employer more than mild embarrassment. 

The means traditionally adopted by employers in an effort to prevent future 
employee-competition has been the incorporation in the employment contract 
of a covenant not to compete. An equally traditional defense raised by employees 
against this effort has been that the covenant not to compete constitutes a detri- 
mental restraint of trade and should therefore be treated as an illegal bargain 
unenforceable in the courts.” 

Employers and masters in England initially had little success with the coven- 
ant not to compete. The early English courts, perhaps cognizant of the kingdom’s 
need for skilled labor,? declared void all covenants restricting a man from plying 
his trade. Changing economic conditions at length encouraged a more liberal 
view.> Beginning with Mitchell v. Reynolds,® a distinction was drawn between 
valid “partial” restraints of trade and invalid “general” restraints.?, Approximately 
a century later, the law in both the United States and England took on a further 
refinement involving a determination as to whether the covenant was “limited” 
or “unlimited” in respect to time and space. The modern trend has been to 


1For example, there may be potentialities for detrimental competition wherever an 
employee has been given access to trade secrets, or has received specialized training at 
the employer’s expense, or has become personally acquainted with the employer’s cus- 
tomers in a service capacity. 

2 Defined in its simplest terms, an illegal bargain is any agreement which the courts 


feel to be contrary to public policy. See REstaTEMENT, ConTRACT, § 512 (1932). 


3The Black Death plague of the twelfth and thirteenth centuries had taken a 
heavy toll from among the ranks of England’s laborers. For an interesting discussion 
of the historical background of the covenant not to compete, see Note, 28 Cotum. L. 
Rev. 81 (1928), or Carpenter, Validity of Contracts Not To Compete, 76 U. Pa. L. REv. 
244 (1927). 

4In the Dyer’s Case, Y.B. 2 Henry V, pl. 26 (1415), the judge became so enraged 
by an attempt to restrain a dyer from working in a certain town that he cursed the 
deal void and added a little appropriate profanity: “By God, if the plaintiff were here 
he should go to jail until he paid a fine to the King!” 

5A general increase in the number of available workers was paralleled by the 
collapse of the guild system, which had historically served as a check on competition 
among craftsmen. Note, 28 Cotum. L. Rev. 81 (1928). 

61 P. Wms. 181 (1711). 

TIf the restraint was qualified or limited in some manner, e.g., to a particular 
town, for a certain number of years, or to only certain aspects of the employee’s skill, 
the restraint was considered partial. If on the other hand the restraint was phrased 
without qualification, and purported to restrict the employee in every manner, place, 
and for all time, the restraint was general. Ward v. Byrne, 5 M. & W. 549 (1839). 

8 Restraints came to be classified under four headings: (1) those unlimited as to 
both time and space; (2) those limited as to time but unlimited as to space; (3) those 
limited as to space but not as to time; (4) those limited in both time and space. In 
the first and second cases the agreements were generally void; in the third and fourth, 
valid. For an outdated but enlightening discussion of the “limited” and “unlimited” 
tests, see Note, 31 Iowa L. Rev. 249 (1945). 
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reject the almost mechanical approach of the earlier cases. Most courts,® in- 
cluding those in Illinois,!° now agree that a covenant not to compete ancillary 
to an employment contract is valid if the restraint imposed upon the employee 
is reasonable.14 

Under the present state of the law, therefore, the employer does have the 
potential means to prevent employee-competition after the employment relation 
has ceased to exist.!2 The law simply requires that he impose no greater restraint 
than is reasonable under the circumstances.!8 The question for the employer 
and his attorney therefore becomes: what constitutes a reasonable restraint in a 
covenant not to compete? 

The determination of what is reasonable, in this area of the law as well 
as in others, essentially involves a determination of what is fair and just under 
the particular circumstances. Due regard must be given to the interests of the 
employer, the employee, and the public.14 Although the courts have constantly 
reiterated that each case depends upon its own facts, and that there are no general 
rules,1> the majority of them have employed a fairly standard approach which 
may be phrased in the form of three basic questions: (1) Is the scope of the 


® Cases upholding “reasonable” covenants not to compete are legion in the United 
States. See the following sources and literally hundreds of illustrative cases cited therein: 
36 Am. Jur. Contracts § 78 (1938); 17 C.J.S. Contracts § 254 (1955); 6 CorBin, Con- 
TRACTS §§ 1392-95 (1951); 5 Witxiston, Contracts § 1638 (rev. ed. 1937); Dec. Dic., Con- 
tracts, key no. 116(2). See also RESTATEMENT, Contracts §§ 513-16 (1932). 

10Two of the more recent Illinois cases espousing this view are William N. Frye, 
Inc. v. Weber, 342 Ill. App. 303, 96 N.E.2d 579 (1st Dist. 1951), and Smithereen Co. v. 
Renfoe, 325 Ill. App. 229, 59 N.E.2d 579 (1st Dist. 1945). See also 12 Int. Law & Prac- 
TicE § 167 (1955). 

11 This statement must be qualified to the extent that in a few states—California, 
Michigan, North Dakota, and Oklahoma—local restraint-of-trade statutes have been 
interpreted to prohibit all covenants not to compete arising out of the employment 
contracts. See Annot., 3 A.L.R.2d 523 (1949), and cases cited therein. 

12 An employer, however, may not always be able to obtain an injunction against 
a competing employee even though his covenant is held valid. Most jurisdictions re- 
quire a clear showing of irreparable injury resulting from the ex-employee’s competi- 
tion before an injunction will be issued. Mentnor v. Brock, 147 Minn. 407, 180 N.W. 
553 (1920). A number of Illinois cases, on the other hand, suggest that the requirement 
of irreparable harm will be dispensed with when a negative covenant is involved. 
Andrews v. Kingsbury, 212 Ill. 97, 72 N.E. 11 (1905). But see Smithereen Co. v. Renfoe, 
325 Ill. App. 229, 59 N.E.2d 579 (1st Dist. 1945). As a practical matter, the prospect of 
money damages for continued breach probably would serve to deter the promisor- 
employee from continuing in a competitive capacity as effectively as an injunction. 

Although it may be generally said that a liquidated damage provision in a con- 
tract will bar the issuance of an injunction against breach (43 C.J.S., Injunctions § 80 
(1955)), a different rule seems to prevail in covenant-not-to-compete cases. See, ¢.g., 
Personal Fin. Co. v. Hynes, 130 Neb. 547, 265 N.W. 541 (1936), in which the court 
suggested that the liquidated damage provision was immaterial in view of the irre- 
parable harm threatened to the employer. 

18 This is not meant to imply that an employer can always bind any employee to a 
covenant not to compete. Under certain circumstances, no restraint whatsoever may 
be the only “reasonable” restraint. For example, an employer would probably never 
be able to bind a seasonal farm-hand to a covenant. 

14 DeLong Corp. v. Lucas, 176 F. Supp. 104 (S.D.N.Y. 1959); Granger v. Craven, 
159 Minn. 296, 199 N.W. 10 (1924). 

15 Briggs v. Butler, 140 Ohio St. 499, 45 N.E.2d 757 (1942). 
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restraint greater than necessary to protect the legitimate interests of the employer? 
_ (2) Is the restraint unduly harsh and oppressive upon the employee? and (3) 
Is the restraint injurious to the public welfare? 1* 


Scope OF THE RESTRAINT 


In determining whether the scope of the restraint is greater than necessary, 
consideration must ordinarily be given to the geographical area covered by the 
covenant. At one time a restraint covering the entire United States was con- 
sidered per se invalid.17 Several state courts, including the Supreme Court of 
Illinois, took a similar approach to covenants not to compete having a state-wide 
scope.18 Under the modern test of reasonableness, however, it may be said as a 
rough rule of thumb that a restraint no more extensive than the area in which 
the employer does business or may reasonably anticipate doing business is 
reasonable.1® Thus a restraint which is city-wide,” state-wide,2! or even nation- 
wide 22 may be valid if the employer’s business is actually that extensive. Despite 
its otherwise full acceptance of the reasonableness test in other areas, Illinois 
apparently still clings to the view that a state-wide restraint is per se invalid.?% 

While the duration of the covenant is usually considered in assessing the 
scope of the restraint, its importance is clearly secondary to geographical con- 
siderations.24 Even before the reasonableness test was adopted by the courts, it 
was generally held that a restraint unlimited as to time but limited as to space 
was valid.25 Despite some recent dicta suggesting that the issue is not fully 


16 A case offering an excellent illustration of this tripartite approach is Arthur 
Murray Studios v. Witter, 105 N.E.2d 685 (Ohio C.P. 1952). 

17 Henschke v. Moore, 257 Pa. 196, 101 Atl. 308 (1917). This view perhaps stemmed 
from the old English notion that any restraint coextensive with the realm was neces- 
sarily contrary to public policy. See 6 Corsin, Contracts, § 1386 (1955). 

18 The leading Illinois cases are Parish v. Schwartz, 344 Ill. 563, 176 N.E. 757 
(1931), and Union Strawboard Co. v. Bonfield, 193 Ill. 421, 61 N.E. 1038 (1901). See 
also Bishop v. Palmer, 146 Mass. 469, 61 N.E. 299 (1901). The rationale usually ad- 
vanced in support of these cases was that it is contrary to public policy to force a man 
either to engage in other business or to abandon his state citizenship. 

19 Thomas W. Briggs Co. v. Mason, 217 Ky. 269, 289 S.W. 295 (1927). 

20Smithereen Co. v. Renfoe, 325 Ill. App. 229, 59 N.E.2d 579 (1st Dist. 1945) 
(Chicago). 

21 Cropper v. Davis, 243 Fed. 310 (8th Cir. 1917). 

22 Wiegard Glass Co. v. Wiegard, 105 N.J. Eq. 434, 19 A.2d 481 (Ch. 1931). A 
restrictive covenant embracing North America and several European countries has 
been upheld. Thomas v. Sunderland, 52 F.2d 592 (3d Cir. 1931). In a recent case 
involving an off-shore oil engineer, an unlimited world-wide restraint was held valid. 
DeLong Corp. v. Lucas, 176 F. Supp. 104 (S.D.N.Y. 1959). 

28 Parish v. Schwartz, supra note 16, has never been overruled by the [Illinois 
Supreme Court. But see World Wide Pharmacal Distrib. Co. v. Kolkey, § Ill. App. 2d 
201, 125 N.E.2d 309 (1st Dist. 1955), in which an Illinois appellate court distinguished 
the Parish case and upheld a nation-wide restraint on a drug products salesman. 

24 RESTATEMENT, Contracts § 515, comment c (1932). 

25 Colton v. Duval, 254 Mich. 346, 237 N.W. 48 (1931). The underlying reason for 
this view is probably that time is really immaterial in the ordinary case, i.e., if a restraint 
for five years is valid it might just as well be for life, since in either case the employee 
would be forced to enter a new line of work. 
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settled, the Illinois law seems to be in accord with this view.27 Nevertheless it 
is probably still advisable to limit the restraint to a reasonable period of time, 
especially since some courts have indicated that a period of relatively short 
duration stated in the covenant may operate affirmatively to offset harsher aspects 
of the restraint.28 

A third factor which the courts usually consider in respect to the scope 
of the restraint is the nature and extent of the employee’s work while in the 
employer’s hire. In other words, the employee’s work must be of such a nature 
as to put him in possession of knowledge or skills which could be used upon 
termination of the employment to the detriment of the employer’s competitive 
position.29 For example, while the chain-store janitor hardly constitutes a poten- 
tial competitive threat to his employer, the chain store manager clearly may. 
Whether an employee’s job makes him a potential competitor in the law’s eye 
of course depends upon the peculiar circumstances of each case. 


EFFECT ON THE EMPLOYEE 


Although the restraint may be no greater than necessary to protect the 
employer’s interests, it may operate so harshly upon the employee that the 
courts cannot in good conscience call it a reasonable restraint. If the covenant 
will force him to give up the work for which he is best trained,?® or to move 
from his long-standing home,®! or to become unemployed,®? the chances of en- 
forcement in any jurisdiction are exceedingly slim. Most courts have also been 
very reluctant to enforce a covenant not to compete contained in the employment 
contract where the period of employment was very brief or the wages paid 
were less than adequate.33 

It might be argued that the considerations involved in at least the first three 
instances above more properly run to the propriety of injunctive relief #4 than 
to the question of the covenant’s validity. As a general rule, hardship on one 
of the contracting parties is not a defense outside of an equitable setting. In 
relation to the effect on the employee, therefore, the courts have seemingly lost 


26 “Agreements unlimited in time have heretofore been enforced, although other 
authorities hold that a restraint must be limited in time as well as space. We need not 
consider whether a time limitation is essential, because in any even the present five- 
year period does not appear unreasonable.” Bauer v. Sawyer, 8 Ill. 2d 351, 356, 134 N.E.2d 
329, 331 (1956). 

27 Storer v. Brock, 351 Ill. 643, 184 N.E. 868 (1932); Pelc v. Kulentis, 257 Il. 
App. 213 (2d Dist. 1930). 

28See Judge Bryan’s reasoning to this effect in De Long Corp. v. Lucas, 176 F. 
Supp. 104 (S.D.N.Y. 1959). 

29 Burrough’s Adding Mach. Corp. v. Chollar, 79 S.W.2d 344 (Tex. Civ. App. 
1935). In Victor Chem. Works v. Iliff, 299 Ill. 532, 132 N.E. 806 (1921), the court 
refused to enforce a covenant not to compete because the employer failed to prove 
that he had any trade secrets which his employee-chemist could have carried away. 

80 Arthur Murray Studios v. Witter, 105 N.E.2d 285 (Ohio C.P. 1952). 

31 Standard Oil Co. v. Bertelsen, 186 Minn. 483, 243 N.W. 701 (1932). 

82 Milwaukee Linen & Supply Co. v. Ring, 210 Wis. 467, 246 N.W. 567 (1933). 

33 Shreveport Laundries v. Teagle, 139 So. 563 (La. App. 1932). The court held 
that the term of employment for less than a year at $27.50 a week was not “serious 
consideration” for a covenant not to compete with the employer in any manner for 
six months after the termination of the employment. 

34 See the discussion in note 12 supra. 
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sight of the distinction between an invalid covenant and one which is valid but 
unenforceable in equity.*5 


EFFECT ON THE PUBLIC 


The effect of the covenant on the public welfare has always been of prime 
importance to the judicial mind. This was the initial ground on which the early 
common-law courts invalidated the covenants,3@ and it would seem that no 
court since has failed to at least mention it as a factor for consideration. Owing 
perhaps to the necessary vagueness of the concept, it is somewhat difficult to 
suggest just when a covenant is likely to be viewed as contrary to the public 
interest. The cases seem generally to indicate, however, that a covenant which 
in effect creates a monopoly,’? or operates to deny the community of needed 
services,?8 or deprives the employee’s dependents of their support 8° is a restraint 
of trade contrary to public policy. In one Illinois case the court refused to 
enforce a covenant not to compete where continuation of the employer’s busi- 
ness itself was contrary to the public interest—specifically, where the employer 
was carrying on an unlicensed business contrary to state law.4° What additional 
situations future courts may find to be contrary to public policy will depend 
largely upon those courts’ particular conceptions of the public welfare. 

There is a growing tendency,among a few courts to ignore the particular 
provisions of a restrictive covenant and to enforce whatever terms they feel 
are reasonable.*! This is sometimes spoken of as the “blue pencil” rule; the 
court in effect rewrites the contract to comply with its conception of what is a 
fair restraint under the circumstances, and enforces it accordingly. Despite what 
might be said concerning judicial intermeddling, this approach is decidedly a 
boon for the employer in that it may mean the difference between a limited 
amount of protection and none at all. 

In Illinois and most other jurisdictions, however, the employer will not be 
able to expect quite so benign an attitude on the part of the courts.42 Ordinarily 


35 This merging is understandable in view of the fact that the employer as a rule 
seeks an injunction rather than monetary damages for the breach. 

36In Mitchell v. Reynolds, 1 P. Wms. 181 (1711), the first case to deal exten- 
sively with the reasons for invalidating covenants not to compete, the court pointed 
out that the “true reason of the distinction on which the judgments in these cases of 
voluntary restraints are founded is in the mischief which may arise to the publick.” 

37 Fairbanks Morse Co. v. Texas Elec. Serv. Co., 63 F.2d 702 (Sth Cir. 1932). A 
covenant which tends to create a monopoly possibly might run afoul of the Sherman 
Act, too. See RESTATEMENT, Contracts § 514, special note (1932). 

38 Arthur Murray Studios v. Witter, 105 N.E.2d 685 (Ohio C.P. 1952). Restrain- 
ing a doctor from treating patients in an area in which doctors are scarce might well 
be considered contrary to public policy. 

89 Hydraulic Mfg. Co. v. Lake Erie Eng. Corp., 132 F.2d 403 (2d Cir. 1942). 

49In Tarr v. Stearnman, 246 Ill. 110, 105 N.E. 957 (1914), the court refused to 
enforce a covenant restraining a licensed dentist from competing with his unlicensed 
former employer. 

41In Mason v. Briggs Co., 221 Ky. 127, 297 S.W. 1106 (1927), a covenant was 
enforced in Kentucky even though it unreasonably included a greater territory, and in 
Schmid] v. Central Laundry Co., 13 N.Y.S.2d 817 (Sup. Ct. 1939), a promise by a 
laundry solicitor not to solicit customers for 10 years was held to be enforceable for 
9 months only. 

42“(The covenant not to compete] is cautiously considered, carefully scrutinized, 
looked upon with disfavor, strictly interpreted and reluctantly upheld.” Arthur Murray 
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he will find that the effectiveness of this covenant not to compete in preventing 
employee-competition depends upon its validity, and that its validity in turn 
rests upon the scope and effect of its particular terms. But even so limited, the 
covenant not to compete under modern law offers the employer a very attrac- 
tive means of preventing the untoward effects of employee competition. His 
only task is to use it reasonably. 


R. JeRoME PFIsTER 


Studios v. Witter, 105 N.E.2d 685, 693 (Ohio C.P. 1952). Although this may be some- 
what of an overstatement, it does indicate that the courts will generally require the 
covenant to measure up rather stricly to their conception of a reasonable restraint. 








Recent Decisions 


BANKRUPTCY—Transfer Imperfections, Though Subsequently Cured Under 
- State Law, May Render Transfer Vulnerable to Attack Under Bankruptcy Act. 
(Federal) 


Plaintiffs received a chattel mortgage but failed to record it until seventy- 
nine days later—more than five months before a petition in bankruptcy was filed 
against the mortgagor. During the seventy-nine day period prior to recording, a 
few small claims of creditors arose which totaled about one-ninth of the value 
of the mortgaged property. A California statute makes unrecorded chattel 
mortgages void as to creditors without notice.! However, such mortgages are 
valid as to all who become creditors after recording, no matter how belated.? 
Because it was not recorded “promptly,”® the mortgage was found by the 
district court to be void as against the trustee in bankruptcy; and the trustee 
was held entitled to al] of the property secured by the mortgage. On appeal, 
held: Affirmed. “[I]f the mortgage was subject to attack under California law 
by any creditor or even by the creditor who wasn’t, but who might have been, 
then the bankruptcy act ... permit[s] the trustee to demolish the creditor’s 
security although partially valid under state law... .” Miller v. Sulmeyer, 263 
F.2d 513, 516 (2d Cir. 1959). 

From the language of the opinion it is difficult to determine whether the 
court rests its decision on either section 70(c) or 70(e) of the Bankruptcy Act # 
alone, or upon both sections. This is of little consequence, however, since the 
language of either section sustains the result reached. 

In order for the trustee to prevail over the transferee under section 70(e) 
there must be an existing creditor of the bankrupt against whom the transfer is 
voidable.® The trustee’s rights are, therefore, measured almost entirely by the 


Car. Civ. Cope § 2957 (West 1954): “A mortgage of personal property is void as 
against creditors of the mortgagor and subsequent purchasers and encumbrancers of the 
property in good faith, unless .. . . recorded in the office of the recorder of the county 
where the property mortgaged is located at the time the mortgage is executed... .” 

2 Wolpert v. Gripton, 213 Cal. 474, 2 P.2d 767 (1931). 

8 Citizens Nat’l Trust & Sav. Bank v. Gardner, 161 F.2d 530 (9th Cir. 1947), collects 
cases holding that the California statute requires “immediate” recording. However, 
“immediate” has been regarded as meaning “as soon as practicable.” Wolpert v. Gripton, 
213 Cal. 474, 2 P.2d 767 (1931); Williams v. Belling, 76 Cal. App. 610, 245 Pac. 455 
(1926). 

*Bankruptcy Act § 70(c), 30 Stat. 566 (1898), as amended, 11 U.S.C. § 110(c) 
(1952): “The trustee, as to all property, whether or not coming into possession or con- 
trol of the court, upon which a creditor of the bankrupt could have obtained a lien 
by legal or equitable proceedings at the date of bankruptcy, shall be deemed vested 
as of then holding a lien thereon by such proceedings, whether or not such a creditor 
actually exists.” 

Bankruptcy Act § 70(e) (1), 30 Stat. 566 (1898) as amended, 11 U.S.C. § 110(e) (1) 
(1952): “A transfer made or suffered or obligation incurred by a debtor adjudged a 
bankrupt under this Act which, under any Federal or State law applicable thereto, is 
fraudulent as against or voidable for any other reason by any creditor of the debtor, 
having a claim provable under this Act, shall be null and void as against the trustee 
of such debtor.” 

5Lytle v. Andrews, 34 F.2d 252 (8th Cir. 1929); Rockmore v. Schilling, 72 F. 
Supp. 172 (D.N.J. 1947), aff'd, 167 F.2d 204 (3d Cir. 1948); Glasser v. Rogers, 53 F. 
Supp. 668 (S.D.N.Y. 1943). 
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rights of such a creditor.6 The Supreme Court in Moore v. Bay™ created the 
important exception that the trustee may set aside the entire transfer regardless 
of the amount of the claim of the creditor who is entitled to attack it. Prior 
to this decision, it had been assumed that the trustee’s recovery was limited to 
the amount of claims of actual creditors who could avoid the transfer ® although 
the wording of section 70(e) does not seem to justify such an assumption. 

The result reached in the Moore case has been roundly condemned ® and it 
has been argued that, since section 70(e) makes the trustee dependent on the 
existence of an actual creditor to afford him standing to avoid a transfer, the 
trustee’s right is derivative and cannot exceed that of the creditor.1° This is 
hardly accurate since the language of section 70(e) makes a provable claim by 
any creditor who can avoid the transfer a mere condition precedent to the 
trustee’s standing to sue in his own right. The creditor is only a door-opener 
for the trustee who can come in behind him, frequently with much greater 
powers.1! That such a result may work great hardship upon a transferee who 
has obtained security in good faith is well-illustrated by the principal case where 
creditors’ claims of less than $9,000 permitted the trustee to take from the 
mortgagee his entire security of $82,500. However undesirable and unfair this 
may be, the language of 70(e) requires the interpretation placed upon it by 
the court. 

Until section 70(c) was amended in 1950, section 70(e) provided the only 
method by which the trustee in bankruptcy could attack a non-preferential 
transfer of property by a bankrupt who no longer possessed or controlled the 
property at the time of bankruptcy—the situation in the Miller case. The provi- 
sions of section 70(c), known as the “strong-arm clause,” were first inserted 
in the Bankruptcy Act in 191012 to strike down secret liens and transfers made 
by a bankrupt which had been upheld against the trustee because he was re- 


®For example, if the creditor is barred by a statute of limitations, the trustee is 
also barred when proceeding under section 70(e). Heffron v. Duggins, 115 F.2d 519 
(9th Cir. 1940). 

7284 U.S. 4, 52 Sup. Cr. 3 (1931). It was said in City of New York v. Rassner, 
127 F.2d 703, 707 (2d Cir. 1942): “Ever since Moore v. Bay it has been considered 
proper to invalidate a mortgage in toto even though the only creditor entitled to in- 
validate has an insignificant claim.” E.g., Friedman v. Sterling Refrigerator Co., 104 
F.2d 837 (4th Cir. 1939) ($14.23 invalidates $534.25); General Motors Acceptance Corp. 
v. Collier, 106 F.2d 584, 586 (6th Cir. 1939) (transfer invalidated “regardless” of extent 
of interim credit). 

8 In re Sassard & Kimball, 45 F.2d 449 (9th Cir. 1930); In re New York Economical 
Printing Co., 110 Fed. 514 (2d Cir. 1901); In re Adams, 97 Fed. 188 (E.D. Mich. 1899). 

® MacLacHLAN, Bankruptcy 330-35 (1956). Professor MacLachlan refers to the 
Moore decision as “one of the most glaring misconstructions to be encountered in the 
history of Anglo-American law,” (id. at 330), and attributes the holding largely to 
the fact that it was made without the benefit of argument on the part of the respondent. 
Professor MacLachlan convincingly demonstrates that the court did not grasp the point 
of the case nor understand the effect of its decision. However, he fails to show how the 
language of § 70(e) could do other than sustain the unfortunate result reached. 

10 Seligson, Bankruptcy, 30 N.Y.U.L. Rev. 559, 561 (1955). 

11“The hundred dollar creditor keeps his foot in the door and in comes the 
trustee in bankruptcy with a vast array of starved general creditors.” MAcLACHLAN, 
op. cit. supra note 9, at 333. 

12 36 Stat. 838, 840 (1910). 
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garded as standing “in the shoes” of the bankrupt. Prior to 1950, the strong-arm 
clause applied only to property possessed or controlled by the bankrupt at the 
time of bankruptcy “or otherwise coming into the possession of the bankruptcy 
court.” 14 In 1950, the strong-arm clause, which gave the trustee rights as a 
hypothetical creditor equal or superior to those of any existing creditor, was 
amended to apply to “all property, whether or not coming into possession or 
control of the court.”!5 Thus section 70(e), while still available, seems no longer 
to be needed by a trustee to avoid transfers by the bankrupt since the trustee 
can now proceed under section 70(c) without concern as to whether there was 
an existing creditor who could avoid such transfers. 

Serious controversy over the proper interpretation of section 70(c) arose 
following the decision of the Second Circuit in Constance v. Harvey.4® The 
facts of that case were similar to those of Miller except that there were no existing 
creditors who could attack the transfer. A chattel mortgage was recorded be- 
latedly, but well in advance of bankruptcy, and no creditors obtained rights 
against the mortgagee under state law because of the tardy recording. Never- 
theless, the court held that the trustee could avoid the entire transfer “since an 
existing creditor without notice of the chattel mortgage, could have obtained a 
lien at the time of the filing of the petition in bankruptcy, and since under 
section 70(c) of the Bankruptcy Act the trustee was entitled to be put in the 
position of an ‘ideal’ hypothetical creditor.” 17 

The Constance decision has been criticized as “a serious threat to the security 
of legitimate commercial transactions,” an extension of the rights of the trustee 
“without any warrant or justification,” and “contrary to the philosophy of the 
Bankruptcy Act.” 18 It also has been argued that under 70(c) a trustee should 
not be allowed to avoid a transfer perfected prior to bankruptcy,!® but this con- 
tention has been rejected by some.?° 


13 Zartman v. First Nat'l Bank, 216 U.S. 134, 30 Sup. Ct. 368 (1910); York Mfg. 
Co. v. Cassell, 201 U.S. 344, 26 Sup. Ct. 481 (1906). For a summary of the statutory 
history of § 70(c), see Marsh, Constance v. Harvey—The “Strong-Arm Clause” Re- 
evaluated, 43 Cauir. L. Rev. 65 (1955). 

1452 Stat. 840, 881 (1938). This language was furnished by the Chandler Act in 
1938 but was similar in substance to the original language of the clause in effect from 
1910 to 1938. 36 Stat. 838, 840 (1910). 

15 30 Stat. 566 (1898) as amended, 11 U.S.C. § 110(c) (1952). 

16215 F.2d 571 (2d Cir. 1954), cert. denied, 348 U.S. 913, 75 Sup. Cr. 294 (1955). 

17d. at 575. 

18 Seligson, Bankruptcy, 30 N.Y.ULL. Rev. 559, 561 (1955). 

197d. at $74. Cited in support of this argument is In re Cerda, 119 F. Supp. 740 
(E.D.N.Y. 1954). That case involved a chattel mortgage recorded tardily but before 
bankruptcy in which both the trustee and the mortgagee agreed that the mortgage 
was invalid as to the trustee only if prior creditors existed. The court remanded for a 
determination as to whether there were any actual creditors having provable claims 
against the mortgagee. This would have been unnecessary if the court had considered 
§ 70(c) sufficient, since that section applies “whether or not” an actual creditor exists. 
Apparently, the court considered § 70(c) inapplicable because the mortgage had been 
recorded prior to bankruptcy. 

In McKay v. Trusco Finance Co., 198 F.2d 431 (5th Cir. 1952), the court said 
by way of dictum: “It may be that in the case of a belated recording . . . [of a chattel 
mortgage} ... prior to bankruptcy, the trustee would have to bring himself within the 
terms of Section 70, sub. e (1) of the Bankruptcy Act... .” 

20 Zamore v. Goldblatt, 194 F.2d 933 (2d Cir. 1952), squarely contradicts the dictum 
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Some critics of the Constance ruling claim that the interpretation of section 
70(c) in that case was unreasonable because it failed to preserve any function for 
section 70(e).2!_ The fact is that Constance removed the need for 70(e) only so 
far as invalidation of transfers is concerned. Section 70(e) remains the only one 
of the two sections under which the trustee can invalidate an “obligation” in- 
curred by the bankrupt, since a creditor cannot invalidate an obligation by legal 
or equitable process as section 70(c) requires.?? 

It has also been suggested that the result reached in Constance is not sup- 
ported by the literal wording of section 70(c).28 However, the clear language 
of 70(c), when applied to California law, would seem to sustain no other inter- 
pretation.24 Under the law of California, all who are creditors at the time of 
execution of a chattel mortgage and all who become creditors prior to recording 
can acquire a lien on the mortgaged property superior to that of the mortgagee.”® 
Thus, a delay in recording creates the possibility that someone could extend 
credit to the mortgagor during the delay and thereby acquire the right to obtain 
a lien by legal or equitable proceedings at the date of bankruptcy. This possi- 
bility is all that section 70(c) requires in order for the trustee in bankruptcy to 
obtain the rights of a creditor holding a lien on the mortgaged property at the 
date of bankruptcy.?6 

A result similar to Constance would not be reached in every case because the 


of the McKay case, supra note 19. In Zamore, a belatedly filed chattel mortgage was 
invalid under applicable New York law as against one small creditor. Even though 
it was recorded prior to bankruptcy, the mortgage was held invalvid against the 
trustee on the basis that § 70(c) required that the trustee prevail. 

21 Marsh, Constance v. Harvey—The “Strong-Arm Clause” Re-evaluated, 43 Cauir. 
L. Rev. 65, 74 (1955). 

227d. at 74 n.40. 

23 Seligson, supra note 18, at 561. Professor Seligson claims that § 70(c) gives the 
trustee rights which arise as of the date of bankruptcy and not before so that if a 
transfer is perfected before bankruptcy, the trustee should not be allowed to avoid it 
under § 70(c) but only under § 70(e) if an actual creditor exists. He also asserts that 
the Constance decision unjustifiably used the doctrine of relation back, thus putting 
the trustee in the position of a creditor with a claim in existence prior to the belated 
filing of the chattel mortgage. However, these contentions are not supported by any 
references to the language of the Bankruptcy Act. 

24 Marsh, supra note 21, at 74 n.42. Professor Marsh furnishes information regard- 
ing a letter of a distinguished legal scholar written to the National Bankruptcy Confer- 
ence shortly before the opinion in the Constance case was published, which pointed 
out the danger of the very construction of the strong-arm clause adopted in that 
case, and suggested an amendment to the Bankruptcy Act to forestall it. 

25 Cardenas v. Miller, 108 Cal. 250, 39 Pac. 783 (1895). 

26 Tt had been held at one time under California law that if the chattel mortgagee 
took possession of the mortgaged property—as occurred in the Miller case—his lien 
was validated as to all prior creditors who had not levied attachment or execution, 
regardless of any delay in recording. Lemon v. Wolff, 121 Cal. 272, 53 Pac. 801 (1898); 
Adlard v. Rogers, 105 Cal. 327, 38 Pac. 889 (1894). Under this rule, the usual holding 
was that a belated recording accomplished before any creditor’s attachment or levy 
and prior to bankruptcy would give the trustee no rights under § 70(c). This result 
is not strictly logical since it could be pretended that a hypothetical creditor attached 
or levied during the delay in recording. The Miller mortgagees argued that their taking 
possession of the property before any creditor levied attachment or execution cured 
any defect due to delay in recording, but the court held against them on the basis of 
Noyes v. Bank of Italy, 206 Cal. 266, 274 Pac. 68 (1929), which ignored the “old rule.” 
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Bankruptcy Act operates upon local law which varies from state to state. In 
many jurisdictions, if the mortgagee records before any creditor attaches or 
levies execution upon the chattels, then the mortgage is valid as against all credi- 
tors.27 In states having this type of law, if the mortgagee, however tardily, records 
before any creditor attaches or levies upon the property, the mortgage is com- 
pletely valid. There would be no possibility that even those who extended credit 
to the bankrupt during the delay in recording could obtain a lien by legal or 
equitable proceedings at the date of bankruptcy. In such a situation, it has been 
held that recording of the chattel mortgage at any time prior to the filing of the 
petition in bankruptcy prevents the trustee from acquiring any rights under sec- 
tion 70(c).28 However, if it is permissible to “pretend” that a hypothetical 
creditor under section 70(c) extended credit to the bankrupt before a transfer 
by the bankrupt was recorded, there is no apparent reason why it could not be 
pretended that a hypothetical creditor had attached or levied execution before 
the transfer was perfected. Fortunately, make-believe under section 70(c) has 
not been carried to this extreme. 

In Illinois, when the chattel mortgagee takes possession of the property, the 
mortgage, though never filed or recorded, becomes valid as against all subsequent 
claims of third parties.2® This requirement for perfecting a chattel mortgage, 
though different from those of California law on which the Constance decision 
was based, makes Illinois a state in which application of the Constance rule could 
require the harsh result reached in that case. Where requirements for perfecting 
transfers exist, failure to meet them creates, during the time of such failure, a 
period of imperfection in which a hypothetical creditor could obtain rights 
superior to those of the transferee. Under the Constance interpretation of sec- 
tion 70(c), this is all the trustee in bankruptcy needs to avoid the transfer. 

Careful consideration of the language of sections 70(c) and 70(e) leads to 
the conclusion that Miller v. Sulmeyer, though distasteful 2° in result, was 
correctly decided. The case is of value in that it calls attention to the unfair 
operation of sections 70(c) and 70(e) of the Bankruptcy Act when they are 
superimposed on the laws of certain jurisdictions. Section 70(e) unjustly permits 
the trustee to avoid completely a transfer that is only partially invalid as to all 
actual creditors. 

Section 70(c) is particularly objectionable. It places in a difficult position 
persons dealing in good faith with the transferee in that the bankruptcy of the 
transferor is no warning to them, yet section 70(c) gives the trustee the rights 
of a lienor on the transferee’s property.*!_ By making the trustee a hypothetical 


271 Jones, CHATTEL Mortcaces AND ConDITIONAL SALEs § 245 (Bowers ed. 1933). 

28 In re Consorto Construction Co., 212 F.2d 676 (3d Cir. 1954). Here it was held 
that a tardy recording made prior to any creditor’s attachment and before bankruptcy, 
perfected the lien of a chattel mortgage as of the date of recording so that the trustee 
in bankruptcy could not attack the mortgage under § 70(c). 

29 Southern Sur. Co. v. Peoples State Bank, 332 Ill. 362, 163 N.E. 659 (1928). Where 
the mortgagor retains possession of the property, the mortgage is valid against third 
parties only if the mortgage instrument provides for such retention of possession and 
the instrument is acknowledged and filed or recorded. Itx. Rev. Start. c. 95, § 1 (1959). 

80 “While it may be said that the state laws imposing penalties for failure to record 
instruments are drastic enough without superimposing additional federal sanctions, still 
the sanctions were written by the Congress and this court must give effect to them, 
harsh as they seem to be.” Miller v. Sulmeyer, 263 F.2d 513, 516 (2d Cir. 1959). 


31 Cotuier, BANKRUPTCY, app. 133 (2d ed. 1954). 
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lienor, section 70(c) allows him to invalidate transfers where no prejudice to any 
creditor has resulted from delay in perfecting them. In situations of this kind, 
fairness requires that the security should be allowed to stand. 

Both sections 70(c) and 70(e) extend the policy of equality of distribution 
among the bankrupt’s general creditors too far at the expense of creditors who 
possess fairly acquired security interests. Section 70(c) should be modified so 
as not to permit the trustee to invalidate transfers perfected prior to bankruptcy 
despite earlier infirmities.32 Section 70(e) should be changed to restrict the rights 
of the trustee to the same limits as the rights of actual creditors.8? The clear lan- 
guage of the present sections requires that these reforms, though urgent, must be 
the objects of legislative rather than judicial action. 


Davip R. Nissen 


CONFLICT OF LAWS—Dram Shop Keeper Liable Under Common Law of 
Place of Injury When Liquor Sale Made in Sister State. (Federal) 


Defendants, dram shop keepers in Illinois, sold alcoholic liquors to two in- 
toxicated adults who then drove to the state of Michigan and there collided with 
another auto, injuring the plaintiffs physically and in their means of support. On 
the basis of diversity of citizenship, plaintiffs brought suit for damages in a 
federal district court sitting in Illinois. Defendant’s motion to dismiss the com- 
plaint because of the alleged inapplicability of the Illinois Liquor Control Act, 
commonly called the Dram Shop Act, the Michigan Liquor Control Act, and 
the absence of a common-law remedy, was sustained. On appeal, held: Reversed 
(one judge dissenting). Since the Illinois choice of law rule requires that the 
law of the place of tort control, the Michigan common law is determinative, and, 
evaluating defendant’s conduct in light of section 131 of the Illinois Dram Shop 
Act,! the Michigan common law gives a right of action in tort against the de- 
fendant dram shop keepers.2 Waynick v. Chicago’s Last Dep’t Store, 269 F.2d 
322 (7th Cir. 1959). 

When a plaintiff is injured at the hands of an intoxicated person in one 
state and then sues the dram shop keeper who, in a sister state, served the inebriate, 
a conflict of laws problem arises. Assuming that the action is commenced in 


82 Revisions of the Bankruptcy Act proposed by the National Bankruptcy Con- 

ference were incorporated into H.R. 5195, 85th Cong., Ist Sess. (1957) which provided: 
“Sec. 5. Subsection c of section 70 of said Act (11 U.S.C.A. § 110 (c)) is amended 
to read as follows: 

(c).... The trustee shall have as of the date of bankruptcy (without the benefit of 

any fiction of relation back prior to sage dl and without any added rights of 

a creditor extending credit at an earlier date)... . [substantially the other rights 

which he now enjoys under 70c].” 

33 The National Bankruptcy Conference proposed no revision of § 70(e) because 
of a sharp division concerning the need or propriety of abrogating the doctrine of 
Moore v. Bay. However, the Conference was virtually unanimous that the trustee as a 
hypothetical creditor under § 70(c) should have no retroactive rights comparable to 
those under § 70(e). Hanna & MacLacuian, Crepitors’ RicHTs 721 (1957). 

1Iii. Rev. Stat. c. 43, § 131 (1959). 

2In addition to Chicago’s Last Department Store, the complaint also named as 
defendants two other dram shop keepers and their lessors. The lessors did not appear 
on the appeal of the decision but the judgment of the district court dismissing the 
complaint against them was affirmed. 
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the state where the sale of liquor occurred,’ there are several theories upon 
which the plaintiff conceivably might recover. First, the dram shop act (if any) 
of the state where the sale was made could be invoked, thus giving that dram 
shop act extraterritorial effect. Secondly, the dram shop act (if any) of the 
state where the injury occurred could be invoked, thus raising the question 
whether dram shop keepers in one state can be held liable for their sales accord- 
ing to laws of other states. Finally, the dram shop keeper could be held liable 
by application of common-law principles. However, in those few cases decided 
prior to the instant decision where intoxicants were sold in one jurisdiction and 
injuries inflicted in another, only the first mentioned theory was ever invoked 
by a court. 

The first appellate decision to consider this conflict of laws problem was 
Goodwin v. Young,> where the sale of intoxicating liquors was in New York 
and the plaintiff was damaged in Vermont. Extraterritorial effect to the New 
York Dram Shop Act was denied because it was designed to apply only when the 
sales and injuries both occurred within New York.® In Eldridge v. Don Beach- 
comber, Inc.," an Illinois appellate court was confronted with a situation where 
the sale of the liquor was made in Illinois and the injury to plaintiffs occurred in 
Indiana. Relying on the Goodwin decision and the failure of the state legisla- 
ture to specify that the Illinois Dram Shop Act should be applied extraterritorially, 
the court denied recovery.8 The conclusion of the Eldridge case was followed 
in Butler v. Wittland, where a similar factual situation confronted another Illinois 
appellate court. Although neither the Goodwin nor Eldridge decisions specifically 
indicated that the law of the place of tort should govern the rights of the 
parties, this familiar principle of conflict of laws was referred to by the court 
in Butler. This rule provides that where an action is brought in one jurisdiction 
for a tort committed in another, substantive matters are governed by the law 
of the place where the last event necessary to make the actor liable occurs, the 
lex loci delicti.1® While the Goodwin, Eldridge, and Butler cases are not incon- 


8See note 6 infra for discussion of the only reported case in which suit was not 
brought in the state of the liquor’s sale, but rather in the state were the damage was 
incurred. 

* Schmidt v. Driscoll Hotel, 249 Minn. 376, 82 N.W.2d 365 (1957). 

541 N.Y. Sup. Ct. (34 Hun) 252 (1884). 

6 Another decision in which the extraterritorial effect of the New York Dram 
Shop Act was considered is Osborn v. Borchetta, 20 Conn. Sup. 163, 129 A.2d 238 (1956). 
There the sale to the inebriate was in New York and the plantiff’s injury in Connecticut. 
Unlike the Goodwin case, suit was not brought in New York but in the state where 
plaintiff was damaged, Connecticut. The Connecticut court allowed recovery by in- 
voking the New York Act because it was neither penal in nature nor in conflict with 
Connecticut public policy. While recognizing that the law of the place of injury need 
not necessarily govern, the court’s decision is questionable since it interprets the New 
York Dram Shop Act contrary to the manner in which a New York court had previ- 
ously interpreted the same statute. 

7343 Ill. 151, 95 N.E.2d $12 (1st Dist. 1950). 

8Tt is believed that no state’s civil damage or dram shop act contains provisions 
giving the act extraterritorial effect. Annot., 22 A.L.R.2d 1128 (1952). Unless indicated 
by the language of the statute, its history, or its subject matter, a statute is generally 
presumed not to operate beyond the state. 50 Am. Jur. Statutes § 487 (1944). 

918 Ill. App. 2d 578, 153 N.E.2d 106 (3d Dist. 1958). 

10“The place of wrong is in the state where the last event necessary to make an 
actor liable for an alleged tort takes place. The law of the place of wrong determines 
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sistent with the theory of lex loci delicti, Schmidt v. Driscoll Hotel,1 decided 
by the Supreme Court of Minnesota, departs from this classic theory.!? In 
Schmidt the court held that where the sale was in Minnesota and the injury in 
Wisconsin, the Minnesota Civil Damage Act should be applied extraterritorially 
to allow the plaintiffs to recover. Specifically rejecting the Goodwin and Eldridge 
decisions, as well as the Jex loci delicti doctrine, the Minnesota Supreme Court 
indicated that a recovery by the plaintiffs would further the purposes of the 
Minnesota statute and achieve an equitable result.1% 

The principal case is factually indistinguishable from the Goodwin, Eldridge, 
Butler, and Schmidt cases. However, the approach of the instant court materially 
differs from that of the courts in those decisions. The interest of the instant 
decision is further heightened by virtue of the court’s interpretation of the Illinois 
Dram Shop Act. 

In the principal case, the court considered three possible alternatives upon 
which the plaintiff might recover—the Michigan Liquor Control Act, the Illinois 
Liquor Control Act, and the common law—but summarily dismissed the first 
two alternatives.!* It then suggested that if the common law did not provide a 


” 


whether a person has sustained a legal injury.” RESTATEMENT (SECOND), CONFLICT OF 
Laws §§ 377, 378 (1958). For discussions of these statements, see Cook, Tort Liability 
and the Conflict of Laws 35 Cotum. L. Rev. 202 (1935); Annot., 135 A.L.R. 260 (1941). 
The principle of Jex loci delicti was applied in Young v. Masci, 289 U.S. 253, 53 Sup. Ct. 
599 (1953); Hunter v. Derby Foods, 110 F.2d 970 (2d Cir. 1940). 

The theory which supports the doctrine of lex loci delicti is indicated in the 
following passage: “A theoretical explanation of the prevailing American view has been 
that the common-law system of Conflict of Laws has as its underlying purpose enforce- 
ment and recognition of foreign created rights. As a consequence the particular tort 
theory is that when suit is brought upon a foreign tort, the forum, instead of creating 
a right in accordance with its own law, enforces a right created by the proper foreign 
law, which is the law of the place where the tort occurred. That place, it is assumed 
has jurisdiction or power to create the right which, as a vested right or as an obligation, 
follows the tortfeasor and may be enforced wherever he may be sued.” Srumperc, 
PrincipLes oF Conflict oF Laws 182 (2d ed. 1951). The idea that by application of 
foreign law the forum is enforcing a “vested right” is relevant in other fields of con- 
flict of laws. See Western Union Tel. Co. v. Brown, 234 U.S. 542, 34 Sup. Ct. 955 
(1914). 

11249 Minn. 376, 82 N.W.2d 365 (1957). 

12Tn a discussion in a note in 1958 U. Ixy. L.F. 287, devoted to the extraterritorial 
effect of the Illinois Dram Shop Act, it was concluded, in agreement with the Schmidt 
decision, that the doctrine of lex loci delicti should not be applied to dram shop suits. 

13—n Butler v. Wittland, supra note 9, the decision in Schmidt was considered but 
rejected, primarily because it was inconsistent with Eldridge v. Don Beachcomber, Inc., 
342 Ill. App. 151, 95 N.E.2d 512 (1st Dist. 1950). 

14 Recovery under the Illinois Dram Shop Act was excluded by authority of the 
Eldridge decision. In dismissing the possibility of recovery under the Michigan Liquor 
Control Act, the court stated that it thought it probable that the Michigan Act did not 
apply when the liquor sale was made in a sister state. The court’s conclusion respecting 
the inapplicabiliry of the Michigan Act would seem to be correct since ordinarily non- 
resident defendants may be made subject to the lex loci delicti only if they submit 
themselves in some way to the authority of the foreign state. GoopricH, CONFLICT OF 
Laws 277-78 (3d ed. 1949). 

The briefs submitted by the litigants dealt only with the permissibility of a statutory 
cause of action based on either the Michigan Liquor Control Act or the Illinois Dram 
Shop Act. Thus, the issues upon which the court decided the case were not argued by 
counsel. 
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remedy, a vacuum would exist, and, “as Aristotle once said, nature abhors a 
vacuum, so does the law.” 5 Under the doctrine of Erie R.R. v. Tompkins,!® the 
court looked first to the law of Illinois, which in turn referred it to the law of 
Michigan, the place of injury. While the court concluded that the common law 
of Michigan was determinative since the plaintiffs’ injuries were sustained in 
that state,!7 it pointed out that the defendant’s sales of intoxicating liquors when 
made in Illinois were unlawful according to section 131 of the Illinois Dram Shop 
Act. This section of the Illinois Act imposes a fine for selling, giving, or deliver- 
ing “alcoholic liquor to any minor, or to any intoxicated person known by him 
to be an habitual drunkard, spendthrift, insane, mentally ill, mentally deficient 
or in need of mental treatment.” 18 The question arises why the court referred 
to section 131 when the opinion clearly states that the common law of Michigan 
governs the case’s disposition. Seemingly the court meant that in the applica- 
tion of Michigan’s law, it is proper to consider an Illinois penal statute in order 
to assess the breach of a duty by the defendant. However, in three decisions, two 
by Illinois appellate courts 1® and the other by a federal district court applying 
Illinois law,?° it has been held that section 131 is entirely penal in nature and a 
civil action for damages cannot be based on a violation of that section.2! Perhaps 
the court’s employment of section 131 can be justified by the fact that the 
Illinois courts have refused to recognize a cause of action under section 131, 
whereas in the instant decision, the court merely uses that section as evidence 
of wrongful conduct to be evaluated under the Michigan common law.2? The 
accuracy of the court’s further conclusion respecting section 131, namely, that 


15269 F.2d 322, 324 (7th Cir. 1959). In his dissenting opinion, Judge Knoch dis- 
puted the accuracy of the court’s statement respecting the creation of a “vacuum” since, 
as he argued, the plaintiffs could still sue the intoxicated persons directly responsible for 
their injuries. Id. at 326-27. 

16 304 U.S. 64, 58 Sup. Cr. 817 (1938). 

17 The court properly invoked the doctrine of Jex loci delicti since the Illinois Su- 
preme Court had previously recognized that the law of the place of injury should con- 
trol. Opp. v. Pryor, 294 Ill. 538, 128 N.E. 580 (1920); Mithen v. Jefferey, 259 Ill. 372, 
102 N.E. 778 (1913); Christiansen v. Graven Tank Works, 223 Ill. 142, 79 N.E. 97 
(1908). Since a dram shop keeper who contributes, in whole or in part, to a person’s 
intoxication is not guilty of a tort unless a third person is subsequently damaged, it 
follows that Michigan is the Jocus delicti in the present case. Bakers & Reddick v. 
Summers, 201 Ill. 52, 66 N.E. 302 (1903). 

18 Trt, Rev. Strat. c. 43, § 131 (1959). 

19 Busser v. Noble, 22 Ill. App. 2d 433, 161 N.E. 150 (2d Dist. 1959); Vandeveer 
v. Preston, 13 Ill. App. 2d 29, 140 N.E.2d 521 (3d Dist. 1957). 

20 Rogers v. Dwight, 145 F. Supp. 537 (E.D. Wis. 1956). 

21 The Illinois Supreme Court has indicated that section 135 of the Illinois Dram 
Shop Act, the section which establishes a civil cause of action, excludes suits based 
on other sections of the act. Moran v. Katsinas, 16 Ill. 2d 169, 157 N.E.2d 38 (1959); 
Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 708 (1949). 

22 A petition for rehearing has been filed by the defendants in the instant decision. 
In this petition and in plaintiffs’ answer to it, diverse interpretations of the court’s 
opinion are presented. The defendants maintain that the cases cited in notes 19 and 
20 supra are inconsistent with the court’s conclusion, whereas plaintiffs argue that these 
cases are not relevant since the court did not really recognize a “cause of action” based 
on section 131. In addition, defendants contend that a violation of an Illinois penal 
statute cannot furnish the breach of a duty necessary for an action under the common 
law of Michigan. 
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the plaintiffs are within the class of persons for whose protection that section 
was designed, is open to question. In Hamer v. People,?8 the Illinois Supreme 
Court held that the purpose of section 131 is to protect the persons enumerated 
therein because such persons are unable to determine for themselves when they 
should partake of alcoholic liquors. 

In addition to the questions raised by the instant decision concerning con- 
flict of laws and the Illinois Dram Shop Act, the court’s general thesis that a dram 
shop keeper can be made liable for sales of intoxicating liquors in accordance 
with common law principles is unusual. Although the court recognizes that 
ordinarily no common law liability attaches against the vendor of intoxicating 
liquors, the opinion suggests that in a few circumstances liability has been im- 
posed.2# However, cases imposing a common-law liability have generally been 
limited to instances involving willful sales of intoxicating liquors to persons 
known to be habitually addicted to drink.25 No case has been discovered which 
assessed a common-law liability against a dram shop keeper in the absence of 
unusual circumstances accompanying the liquor’s sale. In Cowman v. Hansen,?® 
the Iowa Supreme Court analyzed those decisions which have refused to impose 
a common-law liability for either contributing to or causing a person’s intoxica- 
tion as follows: 


In the few cases we have found in other jurisdictions, or that were cited to 
us considering similar contentions, the courts have in every case denied re- 
covery under the common law. They have, without exception determined 
that the injury or death of a third person due to negligent actions by the 
consumer of liquor was too remote to be a proximate cause of the negligent 
act of selling an incompetent intoxicating liquor.27 


No Michigan case has been found which supports the conclusion reached by the 
court in the principal case. In fact, in Maldonado v. Claud’s, Inc.,?8 the Michigan 
Supreme Court indicated that the plaintiffs right of action against the dram shop 
keeper is one which has been created by the legislature. Similarly, numerous 
decisions in Illinois have held that it was not a tort at common law to sell or give 
intoxicating liquors to a strong and able bodied man.?® 


23205 Ill. 570, 68 N.E. 1061 (1903). 

24See Annot., 130 A.L.R. 357 (1941), for summaries of those cases which have 
recognized a common-law right of action against the dram shop keeper. 

25 See Pratt v. Daley, 55 Ariz. 535, 104 P.2d 147 (1940); Swanson v. Ball, 67 S.D. 
161, 290 N.W. 482 (1940). 

26 92 N.W.2d 682 (1958). 

2792 N.W.2d at 688. Other decisions in which courts have refused to recognize 
a common-law right of action include the following: Cole v. Rush, 45 Cal. 2d 345, 
289 P.2d 450 (1935); Waller v. Collinsworth, 144 Ky. 3, 137 S.W. 766 (1911); State 
ex rel. Joyce v. Hatfield, 197 Md. 249, 78 A.2d 754 (1951); Seibel v. Leach, 233 Wis. 
66, 288 N.W. 744 (1939). 

28 347 Mich. 395, 79 N.W.2d 847 (1956). 

29 Shelton v. Woolsey, 20 Ill. App. 2d 401, 156 N.E.2d 259 (3d Dist. 1959); Hill v. 
Alexander, 321 Ill. App. 406, 53 N.E.2d 307 (1st Dist. 1944); Thompson v. Wogan, 
309 Ill. App. 413, 33 N.E.2d 151 (1st Dist. 1941); Klopp v. Benevolent Protective Order 
of Elks, Local 281, 309 Ill. App. 145, 33 N.E.2d 161 (3d Dist. 1941); Hyba v. C. A. 
Horneman, Inc., 302 Ill. App. 145, 23 N.E.2d 564 (2d Dist. 1939). In the principal case, 
with reference to the Illinois common law, the court stated that since the patrons were 
already intoxicated, defendants sales were not sales to “strong and able bodied men.” 
Implicitly observing that Illinois courts had suggested that at common law a plaintiff 
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When a dram shop keeper violates his statutory duty by causing, in whole 
or in part, the intoxication of a person who subsequently injures the plaintiff, 
it is difficult to justify denying the plaintiff recovery against the liquor vendor 
merely because the injury was inflicted on the other side of the state boundary. 
In a suit brought in Illinois, recovery by the plaintiff could be achieved by grant- 
ing extraterritorial effect to section 135 of the Dram Shop Act. Denial of extra- 
territoriality seems inconsistent with the Illinois Act’s purpose which is to 
promote the “careful control and regulation of the . . . distribution of alcoholic 
liquors.” 2° Yet, unless the Eldridge and Butler decisions are overruled or the legis- 
lature amends the Illinois Dram Shop Act to permit its extraterritorial operation, 
a plaintiff, injured in a sister state by an inebriate served in Illinois, will probably 
be unable to recover under either the Dram Shop Act or the common law in 
Illinois courts. 

The approach taken by the court in the Waynick case, recognizing a Michi- 
gan common-law right of action partly based on an Illinois penal statute, presents 
another theory by which a plaintiff may be permitted to recover against a dram 
shop keeper.3! Although the result achieved by the court in the instant case is 
desirable, the court’s opinion is subject to criticism, primarily for its failure to 
provide an incisive rationale for its decison. Furthermore, since the doctrine of 
Erie R. R. v. Tompkins 82 requires federal courts in diversity of citizenship 
cases to apply the substantive law of the state in which it sits, the significant 
question remains as to whether this decision is consistent with the law declared 
by the Illinois courts.32 Clearly, there is no Illinois case which has held that when 
liquor is sold in Illinois and injury inflicted in a foreign state, the common law of 
the sister state, by virtue of section 131 of the Illinois Dram Shop Act, cannot 
provide a remedy against the liquor seller. Thus, technically at least, it is argu- 
able that the instant decision is not inconsistent with the law of Illinois. How- 
ever, since Illinois courts have refused to recognize a right of action against a 
dram shop keeper based on section 131, it is doubtful that in applying the law of 
Michigan an Illinois court would have employed section 131 as did the court in 
Waynick. And possibly of even greater significance are the Eldridge and Butler 
cases where, with factual situations almost identical with that of the present 
case, Illinois appellate courts refused to apply the rule of /ex loci delicti and denied 


might recover for sales to persons who were not “strong and able bodied,” Judge Knoch, 
in his dissent, argued that if the majority’s interpretation was correct, it, in effect, 
eliminates any reasons for the enactment of the Dram Shop Act. Waynick v. Chicago’s 
Last Dep’t Store, 269 F.2d 322, 326 (7th Cir. 1959). In addition to Judge Knoch’s criti- 
cism respecting the majority’s reference to Illinois common law, there is considerable 
doubt as to whether the majority even had to discuss rights against dram shop keepers 
under the common law of Illinois since the court had previously declared that the 
Michigan common law was controlling. 

80 Tut. Rev. Stat. c. 43, § 94 (1959). 

$1 The instant decision is also significant because invoking section 131 of the IIli- 
nois Dram Shop Act, a law other than that of the place of injury, represents a retreat 
from the doctrine of /ex loci delicti. And this would seem to be true even though the 
majority professes to follow that rule. 

32 304 US. 64, 58 Sup. Cr. 817 (1938). 

33 The meaning of the Erie doctrine has been stated as follows: “Issues arising in 
actions in the federal courts by virtue of diversity of citizenship of the parties are gov- 
erned by the law of the state in which the federal court sits to the extent that failure 
to apply such law will yield a result different from that which would have obtained had 
suit been instituted in the state court.” GoopricH, ConFLict or Laws 33 (3d ed. 1949). 
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recovery, thereby suggesting that if the instant case had been brought in an 
Illinois court a contrary result would have been reached. In view of the fore- 
going, it appears that in the present case the federal court has seized an oppor- 
tunity to escape the judgment which would have prevailed in an Illinois court 
and has, therefore, in spirit contravened the Erie doctrine. 


NorMan LEFSTEIN 


TRADE REGULATION—Treble Damages Action Maintainable Against Group 
Boycotters Without Showing Public Injury. (United States) 


An appliance retailer brought an action to recover treble damages under 
section 4 of the Clayton Act! for alleged violations of sections 1 and 2 of the 
Sherman Act.? Plaintiff alleged that defendant retailer, a nationwide chain of 
department stores, had used its “monopolistic” buying power to cause defendant 
manufacturers and suppliers to conspire not to sell their products to plaintiff. 
On a motion for summary judgment, defendants introduced unchallenged affida- 
vits which showed that the public in general had not been affected by this 
conspiracy.2 The Court of Appeals for the Ninth Circuit affirmed the granting 
of summary judgment to defendants. On certiorari, held: Reversed. A single 
trader can maintain an action for treble damages against persons forming a group 
boycott without showing any public injury. Klor’s, Inc. v. Broadway-Hale Stores, 
Inc., 359 US. 207, 79 Sup. Ct. 705 (1959). 

The raison d’etre of the Sherman Act is the protection of the public from 
the abuses of lessened competition.5 Consequently, in most situations the courts 
have refused to hold that an action violates the Sherman Act without a showing 
of public injury. Actually, the phrase “public injury” is merely a cryptic way 


1“That any person who shall be injured in his business or property by reason of 
anything forbidden in the antitrust laws may sue therefor . . . and shall recover three- 
fold the damages by him sustained. .. .” 38 Stat. 731 (1914), 15 U.S.C. § 15 (1952). 

2“Fvery contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several states, or with foreign nations, is 
hereby declared to be illegal... . 

“Every person who shall monopolize, or attempt to monopolize, or combine or 
conspire with any other person or persons, to monopolize any part of the trade or com- 
merce among the several States, or with foreign nations, shall be deemed guilty of a 
misdemeanor. .. .” 26 Stat. 209 (1890), 15 U.S.C. § 1 (1952). 

3 These affidavits established that there were hundreds of other retailers in the 
general area who handled the products of defendant manufacturers and suppliers, that 
there were dozens of brands of competing products which plaintiff could have handled, 
and that the number of retailers in the area handling the products in question had in- 
creased during the period of the alleged conspiracy. Thus, the buying public had at 
least as good an opportunity to purchase the products in question after the conspiracy 
as they did before it was formed. Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F.2d 
214 (9th Cir. 1958). 

4 bid. 

5 Apex Hosiery Co. v. Leader, 310 U.S. 469, 60 Sup. Ct. 982 (1940). 

6 “OQ Jnly such contracts and combinations are within the act as, by reason of in- 
tent or the inherent nature of the contemplated acts, prejudice the public interest by 
unduly restricting competition or unduly obstructing the course of trade.” Nash v. 
United States, 229 U.S. 373, 376, 33 Sup. Cr. 780, 781 (1913). 
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of expressing the rule laid down in Standard Oil Co. v. United States? that not 
all restraints, but only unreasonable restraints, of interstate commerce are pro- 
hibited by the Sherman Act. 

However, this usual requirement that the plaintiff show public injury does 
not apply to all restraints. In certain instances the Supreme Court has declared 
that the type of conduct itself is a per se violation of the Sherman Act.® In such 
cases there has been a Congressional determination that a particular type of 
agreement is inherently injurious to the public; consequently, the court does not 
have to determine whether the restraint of interstate commerce is unreasonable.® 
Among practices included in this category are price-fixing !® and division of 
markets.!1 

The significance of the instant case lies in the square holding that group 
boycotts are in this latter category,!? definitely settling a question upon which 
there had been considerable controversy.!® While it is true that there were 
many prior Supreme Court decisions holding group boycotts illegal, each of these 
prior cases was factually distinguishable from the instant case, and all involved 
additional elements which probably showed that there was in fact a substantial 
public injury.14 Likewise, all dicta in Supreme Court decisions which character- 


7221 US. 1, 31 Sup. Cr. 502 (1911). 

8 United States v. Trenton Potteries Co., 273 U.S. 392, 47 Sup. Ct. 377 (1927). 

® Standard Oil Co. v. United States, supra note 7. 

10 F.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 Sup. Crt. 811 
(1940). 

11 F.g., American Federation of Tobacco Growers v. Neal, 183 F.2d 869 (4th Cir. 
1950). 

12“'The Supreme Court] emphasized, however, that there were classes of restraints 
which from their ‘nature or character’ were unduly restrictive, and hence forbidden 
by both the common law and the statute. .. . As to these classes of restraints, the Court 
noted, Congress had determined its own criteria of public harm and it was not for the 
courts to decide whether in an individual case injury had actually occurred. . . . Group 
boycotts, or concerted refusals by traders to deal with other traders, have long been 
held to be in the forbidden category.” Klor’s, Inc. v. Broadway-Hale Stores, Inc., 359 
US. 207, 211, 79 Sup. Ct. 705, 709 (1959). 

183See Handler, Recent Antitrust Developments, 13 Recorp or N.Y.C.B.A. 426 
(1958); Brief for Respondents, pp. 53-65, Klor’s, Inc. v. Broadway-Hale Stores, Inc., 
Supra note 12. 

“4For example, Justice Black cited six prior Supreme Court decisions to support 
his statement that group boycotts have long been illegal per se. Klor’s, Inc. v. Broadway- 
Hale Stores, Inc., supra note 12, at n. 5. Of these six decisions only four actually dealt 
with group boycotts. The first of the cited cases actually involving a group boycott 
was Eastern State Retail Lumber Dealer’s Ass’n v. United States, 234 U.S. 600, 34 Sup. 
Cr. 951 (1913), which concerned a nation-wide conspiracy on the part of retail lumber 
dealers not to buy from wholesalers who sold directly to consumers. Thus, the boy- 
cott in that case was directed at a whole class of lumber dealers, the suppression of 
which would certainly have a harmful effect on the public. In fact, it is not at all 
clear that the Supreme Court in that case did not apply the rule of reason. 234 U.S. at 
611, 34 Sup. Ct. at 954. The second of the cited cases involving a group boycott was 
Binderup v. Pathe Exchange, Inc., 263 U.S. 291, 44 Sup. Cr. 96 (1923). In that case 
motion picture distributors agreed not to deal with plaintiff theater operator until he 
complied with their demands. The distributors who conspired against plaintiff controlled 
the distribution of all films in the United States, and consequently plaintiff was unable 
to purchase motion pictures from anyone. Furthermore, there was an element of price- 
fixing involved, which has always been considered a per se violation of the Sherman Act. 
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ized group boycotts as illegal per se were supported by reference to one of these 
decisions which contained additional factors not present in the principal case.!5 
Therefore, despite Mr. Justice Black’s confident assertion that “group boycotts, 
or concerted refusals by traders to deal with other traders, have long been held 
to be in the forbidden category,” it is submitted that the present decision repre- 
sents an extension of the illegal per se category, or at least removes the doubt 
which clouded the area of group boycotts. 

The holding in the instant case is of additional importance because the action 
was brought by an individual trader for treble damages under section 4 of the 
Clayton Act. Since section 4 of the Clayton Act provides “that any person 
who shall be injured . . . by reason of anything forbidden in the antitrust laws 
may sue therefor . . . and shall recover threefold the damages by him sus- 
tained,” 16 it would seem obvious that once a plaintiff has proved a violation of 
the Sherman Act, plus injury to himself, he has established his right to recovery.17 
Nevertheless, many lower court opinions have stated that an essential element of 
plaintiff’s cases under this treble damages provision is that he prove an injury 
to the public.18 While this is a correct statement in a situation where plaintiff 
must show public injury in order to prove a violation of the Sherman Acct, it 
represents an inadequate analysis where there has been a per se violation of the 
Sherman Act. In this latter instance plaintiff does not have to prove public 
injury in order to show a violation of the Sherman Act, and section 4 of the 
Clayton Act, being merely an enforcement provision, adds nothing to the re- 
quirements for recovery.!® Consequently, when there has been a per se viola- 


The third of these cases, Fashion Originators’ Guild v. Federal Trade Commission, 
312 U.S. 457, 61 Sup. Ct. 703 (1941), also involved a boycott against an entire class of 
competitors and on its facts is closely analogous to Eastern State Retail Lumber Dealer’s 
Ass’n v. United States, supra. The fourth of these cases, Keifer-Stewart Co. v. Joseph 
E. Seagram & Sons, 340 U.S. 211, 71 Sup. Ct. 259 (1951), dealt with an agreement be- 
tween two parties to fix maximum prices for their products. As mentioned above, price 
fixing is admittedly a per se violation of the Sherman Act. The other two cases cited 
by the Court to support its proposition were cited because of passing references to group 
boycotts as illegal per se. 

15 T]lustrative of these cases is Northern Pac. Ry. v. United States, 356 U.S. 1, 78 
Sup. Ct. 514 (1958), which is cited in the instant case because it contains the following 
dictum: “Among the practices which the courts have heretofore deemed to be un- 
lawful in and of themselves are . . . group boycotts, Fashion Originators’ Guild v. Fed- 
eral Trade Commission.” 356 U.S. at 5, 78 Sup. Ct. at 518. It has already been explained 
(see note 14 supra) that the Fashion Originator’s Guild case contains additional factors 
not present in the instant case. Consequently, in spite of the clarity and definiteness 
of this dictum, it would seem that it should carry little authority. 

16 38 Stat. 731 (1914), 15 U.S.C. § 15 (1952). 

17 Respondents in the instant case conceded the correctness of this view. “If a 
plaintiff does allege facts constituting a violation of the Sherman Act, plus his private 
damage, he states a case.” Brief for Respondents, p. 23, Klor’s, Inc. v. Broadway-Hale 
Stores, Inc., supra note 12. “What this court rejected in the Radovich case was the 
contention that a private suitor had to plead more than the government, in that he not 
only had to plead a violation of the Act and his own injury but something additional.” 
Id. at 19. 

18 F.g., Klor’s, Inc. v. Broadway-Hale Stores, Inc., 255 F.2d 214 (9th Cir. 1958); 
Miller Motors v. Ford Motor Co., 252 F.2d 441 (4th Cir. 1958); Shotkin v. General 
Elec. Co., 171 F.2d 236 (10th Cir. 1948). 

19 Radovich v. National Football League, 352 U.S. 445, 77 Sup. Ct. 390 (1957). 
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tion of the Sherman Act, a private litigant does not have to prove public injury 
in order to recover treble damages under section 4 of the Clayton Act. The 
instant decision definitely establishes this fact and, in so doing, clears up a ques- 
tion upon which there has been considerable confusion.”° 

The desirability of the result in the instant case undoubtedly depends upon 
what the evaluator considers to be the purpose of antitrust legislation.2! Never- 
theless, it does seem that the principal decision (although fully justified under 
present legislation) weights the scales heavily in favor of the individual plain- 
tiff.22_ Perhaps section 4 of the Clayton Act should be amended to require the 
individual plaintiff to show public injury in all cases. Or perhaps an even more 
feasible suggestion would be to make treble damages the upper limit of the 
individual plaintiff’s recovery, and give the court the discretion to determine the 
amount within that limit which will give a just result. 


Lee A. Boye 


20See note 17 supra; Loevinger, Handling a Plaintiff's Antitrust Damage Suit, 4 
Antitrust Butt. 29 (1959). 

21 This remedy is of great importance to the individual trader because it gives him 
a powerful weapon in an area where the government will not take action due to the 
insignificant effect on the public. 

22, An injured businessman, of course, still has his common-law tort action for 
unfair competition. Grismore, Are Unfair Methods of Competition Actionable at the 
Suit of a Competitor?, 33 Micu. L. Rev. 321 (1935). But the instant decision does more 
than merely provide him with an alternative remedy. The fact that he can recover 
treble damages gives him a power of punishment over his competitor, 
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BOOKS RECEIVED 


The Law Forum will list and briefly describe those books it has received in 
the preceding quarter which are believed to merit being called to the atten- 
tion of readers. 


Co.tectep Papers, 1956-1959. American Board of Legal Medicine, Inc. New 
York: Central Book Co., 1960. Pp. ix, 238. $10.00. 


Articles on the application of medico-legal principles to specific types of 
problems, such as drunken driving and whiplash injuries, published under the 
auspices of a national organization of physicians specially trained in law. 


DyNAMICs OF THE PATENT SysTEM; Discussions of Ten Critical Areas of Con- 
temporary Patent Law. The Patent Law Seminar. Villanova University, School 
of Law. Ed. by William B. Ball. New York: Central Book Co., 1960. Pp. xix, 
449. $12.50. 


These papers, presented at a seminar held in 1957, were written by and for 
practitioners in patent law. The discussion of each paper is included. 


Tue Feperat Estate anp Girt Taxes; A Guide to the Estate and Gift Tax Pro- 
visions of the Internal Revenue Code, the Estate and Gift Tax Regulations and 
the More Important Court Decisions, by Richard B. Stephens and Thomas L. 
Marr. New York: The Tax Club Press, 1959. Pp. xviii, 426. $9.00. 


A lucid explanation of each section of the estate and gift tax provisions of 
the Internal Revenue Code with examples and historical background. Described 
by the authors as “an estate planner’s estate and gift tax primer.” 


LanpMakrks OF Law; Highlights of Legal Opinions, ed. by Ray D. Henson. New 
York: Harper, 1960. Pp. xiv, 461. $8.50. 

A collection of articles, most of which are reprints from law reviews, cover- 
ing many facets of legal thought. The authors bear names familiar to all lawyers 
—Holmes, Pound, Frankfurter, Maitland, to name a few. The articles include 
two of Albert J. Harno’s letters to Illinois alumni, an article by George W. 
Goble on natural law, some articles on logic and communication in law as well 
as several on specific areas of substantive law including rights to privacy, com- 
munity property, and torts. 


Tue Law or Mepicat Practice, by Burke Shartel and Marcus L. Plant. Spring- 
field, Ill.: Charles C. Thomas, 1959. Pp. xxi, 445. $12.50. 


A physician’s handbook on law developed from lectures presented to medical 
students by professors of law at the University of Michigan. Subjects discussed 
include the legal liabilities of a physician, his relationships with his clients, the 
conduct required of him as a witness, licensing, and compensation. Well docu- 
mented. 


PROFESSIONAL NEGLIGENCE, ed. by Thomas G. Roady, Jr. and William R. Ander- 
sen. Nashville, Tenn.: Vanderbilt University Press, 1960. Pp. xi, 332. $10.00. 

Scholarly discussions of the liability of members of various professions— 
pharmacists, architects, teachers, attorneys, funeral directors—and of artisans 
and tradesmen, 
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